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TheCharge

1.

Ms H Winkemann and Mr N Beadle for Dr K M McKenzie.

The Director of Proceedings for the Hedlth and Disability Commissioner, acting pursuant
to sections 102 and 109 of the Medica Practitioners Act 1995 (“the Act”), charges that

Dr McKenzieis guilty of professona misconduct. The charge dleges that, on or about 16

July 1996 whilgt providing medical services to her patient, Mrs A, Dr McKenzie failed to

act as a responsible obgtetric registrar and failed to adequately assess or monitor her

patient during her [abour in that:

@

(b)

(©

(d)

()

(f)

Dr McKenzie failed to take responghility and fulfil the role expected of a registrar
when supervisng junior gaff.

Upon being advised of Mrs A’s admission and her previous history Dr McKenzie
faled to persondly assessthe patient.

Having identified high risk factors for Mrs A, Dr McKenzie faled to notify the

consultant on duty and discuss with him the management plan.

Dr McKenzie failed to ensure that the fetal heart rate was gppropriately monitored.

Dr McKenziefailed to review the CTG tracings.

Upon identifying the high risk factors, Dr McKenzie falled to have a consultant
perform an artificia rupture of membranes/get consultant to perform artificia rupture.



3

(@ Upon being informed that there was thick meconium liquor following an atificidly
ruptured membrane, failed to personaly assess the patient.

(h)  Upon being informed of the results of the vagind examination faled to prepare for
imminent delivery and failed persondly to assess the patient.

()  Upon being informed of a request for an epidura by the patient Dr McKenzie failed

to assess her.

2. Dr McKenzie denied the charge.

Factual background

3. In December 1995 Dr McKenzie was appointed as a Registrar a National \WWomens
Hospitd (NWH) in Auckland. Dr McKenzie had been Acting Registrar for three months
prior to her promotion and, at the time of her gppointment as a Registrar, had about two
and a hdf years experience in obgtetrics and gynaecology as a Senior House Officer
(SHO). In June 1996, Dr McKenzie transferred to the NWH’'s “Blue Team” and
commenced her dutiesin that position on 10 June 1996.

4, The Blue Team a NWH is the team to which high risk patients are usudly dlocated. Prior
to taking up her appointment to Blue Team, Dr McKenzie met with the medicd gaff co-
ordinator in the HR Depatment & NWH. Because Dr McKenzie was relatively
inexperienced as a Registrar and had been rostered on night duty for the first four days of
her gppointment, she was concerned to ascertain the level of backup in Blue Team that

would be available to her.

5. Dr McKenzie was told that there were other more experienced registrars in the Team who
would be supportive, as well as the consultant and aso there was a new House Surgeon

(SHO), Dr Saba Abdul Karim who had aso recently been appointed to Blue Team.

6. Dr McKenzie was told that Dr Karim was a very experienced doctor and in fact had more
obstetrics and gynaecology experience than her own and, given her experience, Dr Karim

would be considered for aregistrar’s pogition in the next intake.
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Dr Karim obtained her medica qudificationsin Irag. It now appears that the information
that was available about Dr Karim's qudifications and experience was scanty at best. In
her gpplication for employment as a SHO at NWH Dr Karim states that she obtained her
medica degree from a university in Baghdad in June 1986 and was employed as a chief
resdent/resident (obstetrics and gynaecology) in hospitas in Irag from January 1990 to
November 1995.

In May 1996 Dr Karim was granted probationary registration in New Zedand having
passed the Generd NZ Regulations Examination (NZREX). As a probationary registrant
she was required to work only in the hospita named in her regidration certificate, and
under close supervision by nominated supervisor. It appears that as at 16 July 1996, Dr
Karim had practised under supervison in New Zedand for approximately 5-6 weeks and
had been with the Blue Team for about 3 weeks. Dr Karim provided references in
support of her gpplication for employment at NWH but there was no evidence that anyone

had checked Dr Karim's qualifications, experience, references or referees.

In the course of investigating Mrs A’s complaint both of the Director of Proceedings
and/or the Hedlth and Disability Commissioner tried to locate Dr Karim, even to the extent
of employing a private investigator, without success and gpparently the authorities have no

record of Dr Karim having entered or |eft New Zedland.

Mrs A presented at NWH a agpproximately 9.30am on 16 Jly 1996. Mrs A had
received her ante-nata care at Waitakere Hospital and she was admitted to NWH under
the care of the Blue Team as this tesm handles the materna fetal medicine service, referras
from independent providers and referrds from other inditutions. At any time, the team

comprises a consultant, aregistrar and a SHO.

In duly 1996 Mrs A was 42 years old and pregnant with her seventh child. Her firgt four
children were born in Samoa, gpparently uneventfully. Her fifth child was ddivered at
NWH at term. With this delivery Mrs A suffered a post-partum haemorrhage and, in
1994, her sxth child was born by emergency caesarean section due to severe fetd
distress. On this occasion, Mrs A again suffered a post-partum haemorrhage more severe

than previoudy.
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Accordingly, for her seventh pregnancy Mrs A was referred for specidist obstetric care at
the Waitakere ante-natal clinic. At Waitakere Hospita Mrs A received her ante-natal care
from Dr Naidoo (adso a speciaist obstetrician and gynaecologist). He recommended that
she should have a cesarean section delivery due to her previous history. However Mrs A
wanted to have a normd ddivery if possble and accordingly the plan for this pregnancy
was that shared care would be undertaken with her generd practitioner, deivery would be
a NWH and that atria of labour would be undertaken. Mrs A’s last ante-natal vist was
on 15 July 1996. At that time, Dr Naidoo reported the CTG recording made at that vist
as being satisfactory and he arranged to see her in aweek’ stime.

Mrs A’s pregnancy was a high risk pregnancy. She was a large woman, had had six
previous ddliveries and therefore was a grande multigravida, she was aged 42 and had had
two previous post-partum haemorrhages and a pregnancy complicated by severe fetd
distress. She was aso past her due date, 10 July 1996. Given these factors, Mrs A
required close monitoring and supervison to ensure the safe ddivery of her baby. The
extent of the risk for Mrs A and her baby was the subject of conflicting evidence a the
hearing however, she was admitted to the care of the Blue Team, the team tha is
respongible for the most high risk patients cared for by the obstetric services offered a
NWH.

NWH has published Guidelines for Obstetric Care (1995 ed) which, in relation to women

who have had a previous cesarean section ddlivery, provide:

“ On admission to delivery suite:
assessment by the Registrar on duty;

discussion with Consultant on duty regarding his management plan. This plan
should be documented in the patient’ s clinical notes,

group, save and |.V. access.”

At the time of her admisson Mrs A’s ante-natal records were gill at Waitakere Hospita
and these were urgently requested and apparently delivered to NWH later in the morning.

Mrs A was admitted at 9.30am by a midwife Ms Anne Killeen. Ms Killeen was a very
experienced midwife. She graduated as a generd and obstetric nurse in 1965 and had
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worked as a midwife & NWH since 1986. Although Mr and Mrs A and Dr McKenzie
remember the sequence of events differently, it gppears most likely that Dr McKenzie and
Dr Karim saw Mrs A shortly after her admission (probably between 9.39 — 9.47am). Mrs
A was seen again by Dr Karim at 10.05am and then formally admitted by Dr Karim at
10.20am.

During the course of Mrs A’s labour after admission there was no continuous fetal heart
monitoring. The CTG recording indicates that in dl there were five observations of the
fetd heart rate made over a 2 hour 25 minute period. All of the recordings indicate an
abnormd fetd heart rate. Ms Killeen gave evidence that she had aso listened to the fetal
heart rate by auscultation regularly throughout Mrs A’s labour.

At 13,55 Dr Karim performed a vagind examination and ARM. “Thick Meconium” was
recorded and afetal scalp eectrode was applied. Dr McKenzie was informed at least that

“meconium stained liquor” was seen, and a paediatrician was aso informed.

At 1439 hrs the fetal heart rate dropped to 60, and then 50 BPM. Dr McKenzie was
informed and a 1442 hrs she performed avagind examination. Both the paediatrician and
the consultant on duty, Dr Souter, were caled and Baby A was born at 1454 hrsin very
poor condition with no heartbeat. Baby A died on 26 July 1996 as a result of severe
ischaemic hypoxic injury which was likely to have occurred in labour.

Evidencefor the Director

19.

Evidence for the Director was given by Mr and Mrs A; Dr Peter Renou, a specidist
obstetrician and gynaecologist from Audrdia and Dr Rob Buigt, a consultant obgtetrician
and gynaecologist from NWH.

Evidencefor Dr McK enzie

20.

Evidence for Dr McKenzie was given by Dr McKenzie; Dr Jennifer Ann Westgate, an
Associate Professor in obstetrics and gynaecology at Auckland University; Dr Jacqueline
Smadldridge, consultant obstetrician and gynaecologist, Middlemore Hospita, Auckland,
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Dr Smdldridge is dso a training supervisor for the RANZ Coallege of Obstetricians and
Gynaecologists.

Other evidence

21.

22.

23.

24.

During the hearing the Tribuna became concerned that there were matters of fact in
respect of which Mr and Mrs A and Dr McKenzie gave conflicting evidence. The
Tribund was satisfied thet dl of the witnesses were truthful witnesses, however one or
other of them must have been mistaken as to the chronology of the events of 16 July 1996,

and some of the other facts and circumstances described in evidence.

It was adso of concern to the Tribund that neither of the other participants in the events
giving rise to the charge (Dr Karim and Ms Killeen) were being caled as witnesses to give
their accounts of al of the facts and circumstances otherwise canvassed in the evidence
and entered into the record as documentary evidence. Dr Karim could not be called
because her whereabouts are unknown, and Ms Killeen was not being caled as a witness
by ether of the Director or Dr McKenzi€' s advisers.

The Director of Proceedings advised that Ms Killeen's conduct in this case was sill under
investigation and, later in the hearing, advised that Ms Killeen was a0 to be charged with

aprofessond disciplinary offence.

Ultimately, the Tribuna decided that it should issue a witness summons requiring Ms
Killeen to appear in the Tribund. It arranged for Ms Killeen to receive legd advice and to
be represented at the hearing by an Auckland barrister, Ms Kate Davenport. The Tribuna
wishes to record its thanks to Ms Killeen and Ms Davenport for their co-operation in
responding to the witness summons and for asssting the Tribund by giving evidence and
answering questions put to Ms Killeen by the Tribund members.
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25.

26.

27.

Dr McKenzie was charged with professond misconduct, the middle of the range of
professond disciplinary findings available to the Tribund under s.110 of the Act. The test
for professona misconduct is well established. The mogt oft-cited formulation being that
of Jefferies J Ongley v Medical Council of New Zealand [1994] 4 NZAR 369:

“Has the practitioner so behaved in a professional capacity that the established acts
under scrutiny would reasonably be regarded by his colleagues as constituting
professional misconduct? With proper diffidence it is suggested that the test is
objective and seeks to gauge the given conduct by measurement against the
judgment of professional brethren of acknowledged good repute and competency,
bearing in mind the composition of the tribunals which examine the conduct.
Instead of using synonyms for the two words of focus is on the given conduct which
is judged by the application to it of reputable, experienced medical minds supported
by a layperson at the committee stage.”

In B v The Medical Council (High Court, Auckland, 11/96, 8/7/96), and in the contest of
acharge of conduct unbecoming, Elias J stated:

“In the case of diagnosis or treatment, conduct which falls short of the mark will be
assessed substantially by reference to usual practice of comparable practitioners.
...These standards to be met are, as already indicated, a question of degree; ...
| accept that the burden of proof is on the balance of probabilities. Assessment of
the probabilities rightly takes into account the significance of imposition of
disciplinary sanction. | accept that the court must be satisfied on the balance of
probabilities that the conduct of the practitioner is deserving of discipline.”

The relevant principles gpplicable in this present case are:

(& A finding of professona misconduct or conduct unbecoming thet reflects adversely
on the practitioner’ s fitness to practise is not required in every case where a mistake

is made or an error proven.

(b) The quedtion is not whether an error was made, but whether the practitioner’s
conduct was an acceptable discharge of his or her professond obligations (in al the

circumstances of the particular case).
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(©) The departure from acceptable standards and/or the failure to fulfill professond
obligations must be ggnificant enough to attract sanction for the purposes of
protecting the public.

On the basis of B (supra) and Ongley (supra), both decisons given in the professond
disciplinary context and on appeal from this Tribund’s predecessors, the question as to
whether Dr McKenzi€' s conduct is conduct which is culpable, i.e. is conduct warranting
sanction, is a quedtion to be determined by this Tribund bearing in mind that it is well
established that not every error, or error of judgment on the part of a practitioner, will be
culpable, or warrant the sanction of an adverse professond disciplinary finding. Whether
or not a practitioner is guilty of professonad misconduct is an objective test and is a
question squarely for determination by this Tribundl.

The Tribuna has aso kept in mind that while the evidence of expert witnesses is a useful
guide, perhaps even the best guide, it is no more than that and must be weighed againg the
judgement of this Tribuna, comprisng as it does a mix of lay persons and medicd

practitioners.

The standard of proof

30.

31.

The standard of proof in disciplinary proceedings is the civil standard, the baance of
probability. The standard of proof will vary according to the gravity of the dlegations
founding the charge and the standard of proof may vary within a sngle case, such asthis,
where the credibility of the witnesses on factual matters may be an issue of certain matters

of fact and circumstance.

All dements of the charge must be proved to a sandard commensurate with the gravity of
the facts to be proved: Ongley v Medical Council of New Zealand (supra).
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The burden of proof

32.

The burden of proof is borne by the Director.

Thedecision

33.

The Tribuna Members have, as dways, carefully considered dl of the evidence presented
to it and the very helpful submissions made by both Counsd. Having had the opportunity
to assess the credibility of each of the key witnesses, the Tribund has determined that Dr
McKenzie is not guilty of professond conduct in terms of section 109(1)(c) of the Act.

The Tribund aso consdered whether or not it should amend the charge to the lessor
offence of conduct unbecoming and that conduct reflects adversely on Dr McKenzi€'s

fitness to practice medicine, and determined that an amendment was not warranted.

The Tribund’s decison is a decison of the mgority of the members of the Tribund. For
reasons which will aso be given, the chairperson of the Tribuna, Mrs Brandon, departs
from the mgority decison, and would have found Dr McKenzie guilty of conduct
unbecoming that reflects adversely on Dr McKenzi€ sfitness to practise.

Reasonsfor decision (Majority)

Particular 1 —[that Dr McKenzig] failed to take responsibility and fulfill the role expected
of a Registrar when supervising her junior staff

35.

36.

The Tribund is satidfied that, Particular 1 is edtablished. This finding is unanimous,
however the mgority of the Tribunal members do not consder that Dr McKenzie's
conduct in this regard fals so far short of acceptable standards as to warrant the sanction
of an adverse professond disciplinary finding.

The Tribund is satisfied that Dr McKenzie did accompany Dr Karim ‘to assess MrsA
when she was initidly admitted into the delivery unit. Dr McKenzie introduced Dr Karim
to Mrs A, and put in place a management plan for her labour. She asked Dr Karim to
report a 3 hourly intervals throughout the course of Mrs A’ s labour.
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The Tribund is dso satisfied that it was Dr McKenzi€' s expectation that the fetd heart rate
would be continuously monitored and that Dr Karim and/or Ms Killeen would report any

concernsto her.

The Tribund is dso stidfied that Dr McKenzie did believe that both Dr Karim and Ms
Killeen were very experienced practitioners, and that Mrs A could safely be left under their
direct supervison and management. Further, Dr McKenzie did actively keep hersdf
informed about the progress of Mrs A’s labour throughout the day.

It was Dr McKenzie's evidence that she had been told that Dr Karim was a very
experienced doctor and in fact had more obstetrics and gynaecology experience than she
did. She was aso informed that Dr Karim would be considered for a registrar’ s position
in the next intake. Although she did not work directly with Dr Karim in the sense of
working alongside her prior to 16 July 1996, she formed the impression that Dr Karim was
avery confident and experienced doctor. She had asked Dr Karim about her experience
and had been told that Dr Karim was used to working essentidly as a consultant and was
not used to working ‘like this, which Dr McKenzie took to mean reporting to another
doctor.

On a number of occasons Dr McKenzie had asked Dr Karim whether she was
comfortable in carrying out certain procedures, such as a vagind examination and putting
on ascap clip. On every occason Dr Karim had responded confidently that she was. Dr
McKenzie therefore believed that what she was asking her to do in the context of
managing Mrs A’s case was well within Dr Karim's capability. In summary, Dr McKenzie
“had no cause for concern about her ability to assess a patient, or that she would

have any difficulty in assessing a CTG”.

It was Dr Westgate' s evidence that the tasks Dr McKenzie assigned to Dr Karim and Ms
Killeen should have been wdl within the competence both of a doctor with over 5 years
obstetrics and gynaecology experience who is soon to be appointed to a registrar post (Dr
Karim) and of an experienced midwife. It was entirely reasonable for Dr McKenzie to
believe that Dr Karim was very experienced in obgtetrics and gynaecology and to
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conclude that she should have been able to peform the tasks assgned to her
appropriately.

It was dso Dr Westgate' s evidence that:

“ Joecialists and registrars rarely stay in a delivery room through a whole labour,
but rather rely on the midwifes who do, to detect abnormalities in any of these
parameters and notify them immediately. This happens every day (several times a
day, in fact) in delivery suites throughout this country. At National Womens the
caesarean section rate is in excess of 20% and management of women who are
labouring with a previous scar is common and should be within the scope of an
experienced NWH delivery suite midwife.

Dr McKenze had worked with Ms Killeen in the last 2 years and regarded her as an
experienced midwife. ...it should have been within Ms Killeen's ability to care for
Mrs A during her labour....

From what she was told of Dr Karim's experience, her own limited personal
experience and the absence of adverse comments from colleagues it was entirely
reasonable for [Dr McKenzie] to believe that Dr Karim was very experienced in
obstetrics and gynaecology...” .

The mgority of the Tribuna accepts this evidence. It equally accepts that the outcome in
this case highlights two problems:

that the system used for teaching junior Staff is potentialy dangerous—junior or & least
inexperienced, practitioners ‘don’'t know what they don't know’. Thaose practitioners
charged with supervising inexperienced or junior staff need to be diligent a the outset
of the teaching relationship about the need for close supervision and regular checking;
and

it is extremely difficult to adjudicate on events 5 years after they have occurred.

A further difficulty which is highlighted in this case is the increasing concern on the part of
the medica professond about the qudifications and skill of foreign trained doctors. Most
of the evidence in this regard was given by Dr Wedigate. She gave evidence that whilst
New Zedand practitioners have found that oversess trained doctors who trained or who

have worked in the United Kingdom or South Africa have very smilar experience and
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skills to New Zedand traned specididts, many practitioners involved in supervisng
oversess trained doctors have more recently come to the view that they were initidly
somewhat naive about the leve of training and skills acquired by specidigs trained in other
overseas countries, particularly in the Middle and Eastern European countries, Iraq and

Iran and the Indian sub-continent.

It was Dr Westgate' s evidence that:

“In the last 3 to 4 years, | have come to appreciate that specialist status in some
countries is obtained by passing exams with limited patient contact and practical
experience. In New Zealand, registrars are appointed after at least 18 months
practical experience in obstetrics and gynaecology and we expect a certain level of
skill and expertise. Unfortunately, some overseas trained doctors and senior
obstetrics and gynaecology trainees from some overseas countries do not have this
level of skill.

For example, when | started working at North Shore Hospital in 1999, one of the
registrars was an Indian woman who had already done 3 to 4 years of obstetrics and
gynaecology training at registrar level. However, we soon discovered that her
clinical abilities were so limited that she was removed from the on-call roster,
demoted to house officer status and her contract was not renewed when it ended. |
am also aware of a Bulgarian doctor who was an obstetrics and gynaecology
specialist in his country and a fairly senior academic who also had to be removed
from the on-call roster during his first registrar post due to concerns at his lack of
clinical ability. His first ‘in-hospital clinical assessment’ had to be abandoned
because the specialist examiner had to counsel each woman he saw because he gave
such bad clinical advice about their condition and management.

Therefore, although the stated experience of some overseas trained doctors may
suggest that they have comparable training and skills to doctors trained in
New Zealand, that is not always the case. Whilst | know this now, it was not widely
known in the mid 1990’ s when large numbers of overseas trained doctors started to
arrived in New Zealand” .

Dr Wedtgate dso went on to report that she had redly only formalised the difficulties in
relaion to overseas trained doctors in her own mind this year. In the context of this case,
where Dr McKenzie explained that it was common practice for her as a house surgeon to
admit the patient (with the midwife), to do a CTG, blood pressure etc and discuss the case
with the regidtrar, the registrar would assess the patient and know what the risk factors
were, but would rely on the house surgeon to report on the procedures carried out on

admission.
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If the midwife or house surgeon expressed any concerns the registrar would become
involved but he or she would otherwise often leave the house surgeon and midwife to
ddiver. Asahouse surgeon, if Dr McKenzie was ever in doubt it was her practice to ask

for aregigrar’ sopinion. Shetold the Tribund:

“That was also the approach of my contemporaries and there was no ignominy in
seeking assistance. That was how we learned. That was not only our practise, but
also what was expected of us. My experience was that a basic level of competence
on the part of the house surgeons was assumed by the registrars and this was
under stood by the house surgeons’.

However, it was Dr Westgate's observation that many overseas doctors have great
difficulty in seeking assstance, possibly because it may be viewed as a sign of weakness.
Many oversess trained doctors have trained in highly competitive environments, some are
senior doctors or come from powerful and important familiesin their own country and find
it embarrassing to admit they need assstance, especidly to a younger New Zedand
colleague, and others lack the ingght that their skills are limited. Dr Westgate said that:

“... whatever the reason, this fundamental difference and the understanding of the
model of supervision means | have had to significantly alter the way in which |
interact with some overseas trained doctors”.

In summary, it was Dr Westgat€e' s evidence that Dr McKenzi€'s supervison of her junior

staff was acceptable practice.

However, Dr Buist described the NWH system as “essentially that found in all clinical
units that have grown out of the British Medical School/teaching hospital system”. It

was his evidence that:

“... the nature of obstetrics has resulted in far greater initial involvement of
registrars and consultants in initial management (certainly of cases with any degree
of complexity) than in many other specialties. The usual practice at NWH is that
women transferred from outside institutions or independent providers are referred
directly to the registrar on duty. Registrars may delegate tasks to SHOs that may
include initial assessment of patients. That delegation is based on their knowledge
and interpretation of the SHO's experience and ability. Nonetheless we would
expect a registrar to have personally assessed any patient referred from outside
NWH with significant obstetric risk factors and to have notified the consultant of the
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Both Dr Buist and Dr Westgate gave evidence of the increasing role of midwives in the
New Zedand context. The Tribunal was advised that it is current practice for midwives to
expect that referrals and reports from them to the medical staff will occur at registrar leve
or higher. There gpparently is a midwifery viewpoint that SHOs have aleve of expertise
in maternity that is conggtent with that of a student midwife and therefore should function in

ddlivery unitsonly in alearning role.

Dr Buigt gave evidence that, at NWH, “we would expect a registrar to:

(@ accept and act upon requests to attend women by the midwifery staff;

(b) supervise the functioning of the SHO, delegating them tasks consistent with
their experience and expertise;

(o) liaise closdly with the specialist regarding high risk cases and situations,

(d) informthe specialist of any women they are taking to the operating room;

(&) request the specialist attend at any time they feel it appropriate for them to do

w.n

Dr Buig aso referred to the NWH’s Guidelines for Obgtetric Care (1995 edition) which
states:

“For women with a previous caesarean section, The National Women's Hospital
Guidelines for Obstetric Care (1995 edition) states:

On admission to delivery suite:

assessment by the registrar on duty

discussion with consultant on duty regarding his management plan. This plan
should be documented in the patient’ s clinical notes

Group, save and |V access.”

Dr Renou, a consultant obgtetrician and gynaecologist called by the Director to present
independent expert evidence, considered that a registrar’s delegation of tasks to an SHO
must be basad on their knowledge and interpretation of the SHO's experience and ability.
In this latter regard, it would seem to be a matter of commonsense that any professond

person, bearing responsibilities (especidly responghbilities as serious as those Dr McKenzie
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was required to discharge in relation to Mrs A and her baby) must be both cautious and
diligent in delegating those respongbilities to more junior practitioners.

Thisis especidly the case when the person to whom responsbility is delegated is not well-
known to the delegator, and the delegator has had no opportunity to personally assess the
expertise, experience and judgment of the delegatee. Further, as registrar, and given that
Dr Karim had probationary regigiration only, Dr McKenzie was Dr Karim's supervisor.

In relation to this issue, the minority member accepts and adopts the Director's

submissions set out in paragraphs 65 to 68 incusve, heran.

It is dso relevant that in the context of Dr McKenzie€'s delegaion to Dr Karim in
particular, she knew that Dr Karim’s training and experience was very different to her own
and she had no means of ascertaining the correctness of the information she had been given
about Dr Karim's ahilities except by persondly observing her ‘in action’. Her only
opportunity to do this would have been by cdosdly supervising her, especidly in the initid
dtages of their professiona relaionship.

The Tribund dso consdered it rdevant that Dr McKenzie did not report Mrs A’s
admission to the unit to her consultant, Dr McPherson, and discuss her management plan
for Mrs A’s labour with him, as required by the guidelines. The Tribuna acknowledges,
that as a matter of generd practice, the guiddines may not have been drictly adhered to by

al regigtrars on dl occasions.

However, if aregigtrar éectsto depart from the guiddines then they must equally assume a
greater respongbility in terms of their obligation to the patient. It was the minority
member’s view that a more junior doctor, such as a regidrar, can't have it both ways, if
they eect not to adhere to the guidelines then they assume a greater obligation toward the
patient in terms of their own respongbilities.

In terms of the applicable law, much was made of Dr McKenzi€' s inexperience as a
registrar. However, the law requires that a practitioner who is inexperienced or who is just
learning a particular task or skills must come up to the standards of the reasonably

competent and experienced person. It is a consequence of the rule that a practitioner will
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be judged according to ‘the ordinary skill of a practitioner carrying out the subject task’,
that the standard of care expected of the reasonable practitioner is objective, not
subjective. The rule takes no account of the particular idiosyncrasies or weaknesses of the

subject practitioner.

This principle applies with as much force to an inexperienced doctor as it does to, say, an
inexperienced motorist. In Jones v Manchester Corporation [1952] 2 All ER 125, a
patient died from an excessve dose of anaesthetic administered by an anaesthetist who
had only been qudified for five months. The Court of Apped made it clear that it was not
defence to an action by a paient to say that the anaesthetist did not have sufficient

experience to undertake the task, or to say that the surgeon in charge was aso to blame.

The issue arose in Wiltshire v Essex Area Health Authority [1986] 2 All ER 801 in
which a premature baby in a specid care baby unit received excess oxygen due to an error
in monitoring its supply of oxygen. An inexperienced doctor had inserted a catheter into a
vein rather than an artery. Thisin itsalf was not a negligent error. However, on checking
the pogtion of the catheter by means of an x-ray, the doctor had falled to spot that the
catheter was mispositioned. He did ask a senior registrar in the unit to check the x-ray but
the registrar dso failed to notice the mistake. The mgority held that the notion of a duty
taillored to the particular practitioner, rather than to the act which he eects to perform, had

no placein the law of tort.

The effect of applying a subjective test would be that the standard of care that a patient
would be entitled to expect would depend upon the level of experience of the particular
doctor who happened to treat him. A professiond person who assumed the performance
of atak must bring to it the gppropriate care and sKill, athough the standard of care
should be related, not to the individua, but to the post which he or she occupies.

It followed that the standard was not just of that of the averagely competent and well-
informed junior houseman (or whatever the position of the doctor), but of a person who
holds such a post in a unit offering a highly specidised sarvice, while recognisng theat
different posts make different demands, inexperience was not a defence to an action for
professond negligence. The duty arises by virtue of the fact that the practitioner has
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undertaken to perform a particular act or procedure, and by doing so professes that he has

the competence to perform it with skill and care.

In submissons, Mr McCldland referred to this Tribund’s observations in the Phipps
Decison (156/99/43C) which related to events in Dunedin Hospitd in 1994. In that
Decison the Tribuna determined (p12):

“While thiswill vary with the ability and maturity of these doctors and how well we
know their attributes and our confidence in them the responsibility and
consequences of delegation is ours.

...when they express concern or are dealing with problems beyond their experience
or ability. Any request by a junior for assistance must be attended immediately.”

It was Mr McClelland’s submission that while tasks may be delegated to an SHO where
appropriate, actua responsbility can never be delegated, nor can the consequences of
delegation be avoided. Inthisregard, it was the Director’s submission that:

“ Responsibility for a delegated task must always lie with the delegator; a delegator
can never absolve him or herself of the responsibility through delegation, nor of the
consequences of that delegation. This is commonsense. If it were possible for the
delegator to absolve him or herself of responsibility through delegation then there is
no point in having a hierarchal system. The inevitable result would be that all
responsibility would be passed down or delegated to the person or persons at the
bottom of the hierarchal ladder.”

It was submitted that this was precisely what occurred in this case. In her defence
Dr McKenzie argued that she was entitled to rely entirdly and absolutely on the SHO,
Dr Kaim; that through delegation Mrs A became Dr Kaim's responshility; and she
should not be held responsible for the consequences of the delegation if Dr Karim (and the
midwife) failed to tell her or report accurately on what was happening. In other words,
sad Mr McCldland, the thrust of Dr McKenzi€e's defence was that “it is Dr Karim's (or
the midwife' s) fault, not [Dr McKenzie's| mine and | should not be held accountable

for the consequences of my delegation to her”.

For the Director, Mr McCldland submitted:
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“While such an argument may have an initial appeal, its fundamental flaw is sadly
and graphically demonstrated in this case where the SHO, to whom all responsibility
was delegated by Dr McKenzie, was either incompetent, inexperienced, lacked
judgment or simply incapable of identifying situations which were outside her level
of skill or experience. Despite glaringly obvious indications throughout MrsA’s
labour and from the time of her admission that things were not right, Dr Karim
apparently did not recognise these indications as such and therefore saw no need to
seek help from the person responsible for supervising her. And because
Dr McKenzie had seen fit to dispense with the need to supervise and monitor
Dr Karim these indications continued for some 5%hours btally undetected. Had
Dr Karim been properly supervised or supervised at all by Dr McKenze then the
warning signs should have been detected.

The Tribunal must ask itself whether, in such a high risk labour, it was appropriate
for Dr McKenzie to not only delegate to Dr Karim full responsibility for the
management of Mrs A’s labour, but also at the same time to absolve herself of all
responsibility for supervising and monitoring the SHO for whom she remained
directly responsible. If the common sense test is applied then the answer must be
“No”. Asacknowledged by the Tribunal in Phipps, supervision is an essential part
of delegation within the hierarchal system. If the requirement for effective and
actual supervision is no longer recognised or somehow watered down then one of
the essential “ checks’ within the system will be lost. A system based on delegation
without supervision and responsibility will not work to the benefit of the patients and
the community.

For the hierarchal systemto work there must be appropriate delegation of tasks. As
was noted by both Dr Renou and Dr Buist, a Registrar’ s delegation of tasksto a SHO
must be based on their knowledge and interpretation of the SHO's experience and
ability. This is precisely what the Protocol as endorsed by the Tribunal in Phipps
was referring to when noting that the degree of supervision will vary with the ability
and maturity of the doctors being supervised, and how well those delegating know
their attributes and how much confidence they have in them.”

Having taken al of these submissions, and the relevant evidence, into account, the mgjority
of the Tribunal members did not accept these submissons and were satisfied that Dr
McKenzie should not be held ligble in circumstances where dl of the information she was
given reassured her that Mrs A’s labour was being appropriately managed by an
experienced doctor, and very experienced midwife.

The mgority accepted Dr McKenzi€'s evidence that she had made hersdf available
throughout the day; that she had ‘checked in’ three hourly as arranged and that she did
discuss the progress of Mrs A’s labour with Dr Karim and Ms Killeen a regular intervals
throughout the day, and considered that this conduct and management of Mrs A’s labour
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condtituted an acceptable discharge of her obligations and respongbility as the registrar
directly respongble for Mrs A’s care, taking into account her own level of expertise and

experience supervising junior doctors.

In particular, it was the view of the medica practitioner members of the Tribund that more
junior doctors, such asregigrars, are not formaly taught how to supervise junior gaff. The
system of teaching such skillsis ad hoc and, as doctors are promoted they take on their
increasingly senior roles according to how they, in turn, were tregted. In this regard, role
models are crucid. If amore junior doctor has good role models in this regard then they
are likely to demondrate ahigh leve of kill in supervisng more junior Saff.

In dl the circumdatances, the mgority of the Tribund members were satisfied that while
Particular 1 was established, and that Dr McKenzie did make an error of judgment in
failing to supervise Dr Karim in particular, more cosgly, her fallings in this regard did not
conditute a professond disciplinary offence. The minority member departs from the
mgority in relaion to these findings.

Particular 2: Upon being advised of the patients admission and her previous history [Dr
McKenze] failed to personally assess her.

72.

73.

The mgority of the Tribuna members were satisfied that this Particular is not established.
The Tribund is satisfied that Mr and Mrs A were mistaken in their evidence about the time
at which Dr McKenzie visted Mrs A dfter she was admitted. As stated above, the
Tribuna has no doubt whatsoever that Mr and Mrs A were truthful witnesses, however the
CTG trace which records that the CTG was commenced at “9.39” and then immediately
ceased and recommenced at “9.47” is congstent with both Dr McKenzi€'s and Ms
Killeen's account of Dr Karim and Dr McKenzie arriving in Mrs A’s room as Ms Killeen
was admitting her, and as Ms Killeen attached the CTG monitor. Ms Killeen confirmed
that she had attached the monitor, but did not start the recording until after Drs McKenzie
and Karim |eft.

The mgority of the Tribund is therefore satidfied that Dr McKenzie did “ personally
assess’ Mrs A on admisson and that Particular 2 is not established. However the

Tribund aso records that Mrs A’s records from her previous pregnancies were not
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available when she was admitted on 16 July 1996, but her records were requested and
they did arrive a the unit later in the morning.

However, Dr McKenzie did not review those records, and it agppears that neither Dr
Karim nor Ms Killeen reviewed and/or reported in that regard to Dr McKenzie. In this
regard, the system of transferring records between locations when the patient’s antenatal
careis provided at alocation some distance from the delivery unit, is unsatisfactory and, to
the extent that possbly cruciad information was not obtained and/or reviewed by Dr
McKenzig, it is unsafe.

In evidence, it became gpparent that the CTG recording made at her antenatd vist the
previous day might have indicated that her baby was dready compromised. Because Mrs
A’s antenatal record was not at NWH when she arrived in labour, and the records were
not delivered to Dr McKenzie (or requested by her) for review when they arrived at the
hospital (and aso because she failed to ensure that the CTG monitoring was continuous),
Dr McKenzie did not have crucid information which might have enabled a better outcome
for Baby A.

The minority member also departs from the mgority in relaion to this Particular and would
have found it established. It is the view of the minority member that, given the presence of
risk factors and Mrs A’s history of poor delivery outcomes, her labour needed to be
closdly and carefully managed, and Dr McKenzie both had, and assumed, primary

respongbility for ensuring that was done.

Particular 3: Having identified high risk factors for [Mrs A] failed to notify the

consultant on duty and discuss with him the management plan.

77.

The mgority of the Tribund members are satidfied that, while Dr McKenzie did not
formadly notify the consultant on duty (then Dr McPherson) of Mrs A’s admisson, and
discuss with him the management plan she agreed with Dr Karim, this omisson does not
condtitute a professond disciplinary offence.
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In relation to this Particular, the mgority of the Tribuna members concur with the evidence
given by Dr Westgate that, in 1996, a Sgnificant proportion of consultants would not have
expected aregistrar of Dr McKenzie' s experience and competence to refer a case such as
this one to them, so long as the CTG was satisfactory and Mrs A was to be continuoudy
monitored and reviewed by competent saff a suitable intervals. That is, in Dr Westgate's
experience, referrd of dl women in labour with a previous caesarean to a consultant was
not an invariable practice in New Zedand in 1996, notwithganding the dipulations
contained in the NWH Guidelines.

On the basis of the evidence presented to it, it seems that Dr McPherson was aware of
Mrs A’s admisson (mogt likey from Dr Kaim) and he was content to leave the
management of her labour in Dr McKenzi€' s hands, subject to any advice or information
that Mrs A’s labour was not progressing satisfactorily.

On 16 July 1997 it was necessary for Dr McPherson to leave the unit and, prior to his
departure, he consulted with Dr Souter and updated him on the status and condition of al
of the patients who were in the unit a the time. In other words, there was a formd hand-
over by Dr McPherson to Dr Souter. It was dso Dr McKenzie's understanding that
between 1230-1300 hours Dr Karim discussed Mrs A’s case with Dr McPherson and
that he was happy with the plan that had been made at the outset, but told Dr Karim to do
an ARM.

In light of this evidence, the mgority of the Tribund members were stisfied that this
particular was not established, with Mrs Brandon departing again from the mgjority view.

Particular 4. [Dr McKenze] failed to ensure that the fetal heart-rate was appropriately
monitored, and

Particular 5: [Dr McKenze] failed to review the CTG tracings.

82.

The mgority of the Tribuna members were dso satisfied that these particulars were not
edablished, largely for the same reasons given in rdation to Particular 1 — that when she
initially assessed Mrs A the CTG monitor was atached and Dr McKenzie reasonably
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expected that the CTG recording would be commenced and maintained in accordance
with the management plan she agreed with Dr Karim.

83. In the absence of any advice to the contrary from ether Dr Karim or Ms Killeen, Dr
McKenzie could not have known tha the CTG monitoring was carried out only
intermittently, rather than continuoudy. On that bads, the dlegation tha Dr McKenzie

faled in her professond obligations owed to Mrs A, is not proven.

84. The mgority of the Tribund members were satisfied that, in the absence of any advice to
the contrary, Dr McKenzie was not reasonably required to check the monitoring, either as
to its content or its frequency and she should not be held liable for the decisions on the part
of Dr Karim and Ms Killeen to depart from the usual and accepted practice of ensuring
that the patient was continuoudy monitored, and from the management plan ingtructed by

Dr McKenzie.

85. Mrs Brandon aso departs from the mgority finding in relation to Particulars 4 and 5.

Particular 6: Upon identifying the high risk factors [Dr McKenze] failed to have a
consultant perform an artificial rupture of membranes/get consultant to perform artificial
rupture.

86. The Tribund is satisfied that this particular is not established and that the performance of an
ARM is generadly accepted as being within the competence of registrars, midwives and
SHOs.

87. Dr Karim dected not to perform an ARM as she considered that the presenting part of the
baby was very high and she did not fed it was safe to perform an ARM. She advised Dr
McKenzie accordingly, and Dr McKenzie agreed under those circumstances thet this was

areasonable decision.

88. She ingructed Dr Karim to re-examine the patient in three hours and if Mrs A’s waters
had not broken by then, then an ARM would be performed. Asfar as Dr McKenzie was
aware, al appeared to be going to plan.
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Dr Renou gave evidence thet it is his generd practice to peform an ARM early in the
labour. However, the Tribund is satisfied that this is a matter that largely depends on an
individua practitioner’s persona preferences and experience Dr McKenzi€' s management
of Mrs A’s labour was consistent with accepted standards and practice, and was therefore
not deficient in this regard.

Accordingly, Particular 6 is not established. This finding is unanimous.

Particular 7: Upon being informed that there was thick [meconium liquor] following an
artificially ruptured membrane, [Dr McKenzig] failed to personally assess the patient.

91.

92.

93.

94.

95.

The Tribund is satisfied thet Particular 7 is not established.

There was a dgnificant degree of conflict in the evidence given in rdaion to this issue.
Whilst Mrs A’s clinica record made by Ms Killeen at the time (1355) records. “ARM
thick meconium ...” and, at 1448 hours, Dr McKenzie recorded “Called urgently ...
fetal heart not recordable ... V/E —9cm ... ST -3to -4 ... LOT ... Thick meconium
" it could not be established to the requisite degree of proof that Dr McKenzie was
“informed that there was thick meconium liquor following an artificially ruptured

membrane ...”.

Ms Killeen was questioned on this point when she gave evidence. She told the Tribuna
that:

“|1 can’t recall verbatim what | said on the phone when | reported the findings, but |
think it would be unlikely that | would write it in two places ... and not report it as
such.”

Dr Renou gave evidence that it is his practice, if he is told that there is meconium sained

liquor, to ask for further information, for example, “is the meconium thick or thin”?

However, Dr Wedlgate gave evidence that it is her experience in Auckland, with the
largest Pecific Idand population in the world, that as aracid group, Pacific Idand women
are dgnificantly more likely to have meconium in the liquor than any other racid group
(25% incidence). While the presence of thick meconium places the foetus at a significantly



96.

97.

25

increased risk of pre-natal mortality, the mere presence of “meconium” per se would not

necessarily have aerted Dr McKenzie to anything untoward.

Therefore, in the absence of any other indications that Mrs A’ s labour was not progressing
normaly, Dr McKenzie would not have been derted to any need to personally assess Mrs
A.

Given the conflicting factua evidence regarding what Dr McKenzie was told, the Tribund
is satidfied that Particular 7 is not proved to the requisite standard of proof and therefore
this Particular is not established. Thisfinding is unanimous.

Particular 8: Upon being informed of the results of the vaginal examination, [Dr
McKenze] failed to prepare to imminent delivery and failed personally to assess the

patient.

AND

Particular 9: Upon being informed of a request for an epidural by the patient failed to
assess the patient.

98.

99.

100.

The Tribund is not satisfied that either of these particulars are established. They are
satisfied that Dr McKenzie did make hersdlf available to ddiver Mrs A’s baby immediatdly
that was indicated. Dr McKenzie gave evidence that she had been intending to carry out a
caesarean section operation on another patient that afternoon, but had made arrangements
for another doctor to undertake that procedure in order to stay close by and to take over

from Dr Karim and Ms Killeen if required.

In this regard, the Tribund is satisfied that Dr McKenzi€ s conduct in remaning in the
vicinity and accessble to Dr Karim and Ms Killeen was gppropriate.  Also, given its
finding in reation to Particular 7, it cannot be certain what information Dr McKenzie was
given. If she was not given dl of the information which would have mandated immediate
ddivery, shecannot be hed lidble for failing to do that.

Accordingly, while the Tribuna accepts that she did not persondly attend and assess Mrs
A’s labour prior to being urgently summoned when the CTG indicated that the baby’s
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heartbeat had ceased, it is however, satisfied that she did remain in the vicinity and

avalable to act promptly if summoned.

In rdation to Particular 9, dl of the evidence on this point was consstent; at the time Mrs
A requested an epidurd, ddivery was imminent and an epidurd would have been
ineffective.

Accordingly, the Tribund is satisfied that Particulars 8 and 9 are not established. These

findings are unanimous.

Minority View (Mrs Brandon)

103.

104.

105.

As stated above, the minority member, Mrs Brandon, departs from the views of the
mgority in reation to Particulars 1 — 5 only. In relation to Particular 1 — Mrs Brandon
congders that Dr McKenzi€' s conduct in failing to adequately supervise Dr Karim was not
an acceptable discharge of her professona obligations towards Mrs A. She is therefore
satisfied that Dr McKenzi€'s failings in this regard are sgnificant enough to warrant the
sanction of an adverse professond disciplinary finding.

Whilg Mrs Brandon meakes this finding on the basis of the evidence presented and the
gpplicable law, she dso wishesto record that she agrees with the Director’s assessment
that, to alarge extent, Dr McKenzi€' s defence relied on discrediting Dr Renou; to a lesser
extent, Dr Buist and, indeed, even foreign-trained doctors. Itis Mrs Brandon’s view that
both the nature and extent of the attack on the evidence given by Dr Renou in particular,

was misplaced and ingppropriate.

Notwithstanding, the Director is correct to assert that, a the end of the day, it is not for the
expert witnesses to determine whether professond standards have or have not been met in
any paticular case. Rather, that is entirdly a matter for the Tribund, and is a matter that
must be determined on the badis of al of the evidence presented to it, and the gpplicable

law.
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In reation to Particulars 2-5

106.

107.

108.

109.

110.

111.

Mrs Brandon is dso satisfied that these Particulars are dso established and that Dr
McKenzi€ sfalingsin this regard do conditute a professond disciplinary offence.

Mrs Brandon accepts the Director’ s submissions that, gpart from briefly meeting with Mrs
A a about 0945 hrs, Dr McKenzie had no further persona contact with Mrs A until she
was urgently requested to attend at approximately 1440 hrs, and the nature and extent of

her ‘clinicd’ attendances was inadequate in the circumstances.

Thisis especidly disturbing in the context of a patient with known risk factors admitted to a
sarvice (Blue Team, NWH) to which only high risk patients are usudly dlocated. Mrs
Brandon does not accept Dr Wedgate's evidence that Dr McKenzie€s merey
considering persondly reviewing Mrs A without actualy doing so, condituted an
acceptable discharge of her professiona obligations.

Mrs Brandon aso condders that in determining this present Charge, it is rlevant, fair and
necessary to take into account Smilar cases, and the findings made by the Tribuna on
other occasons. In the context of this case, Mrs Brandon considers thét it is a relevant
consderation that in a recent case the practitioner (adbeit a specidist obgtetrician) was
found guilty of professond misconduct in circumstances where he faled to correctly
interpret a continuous fetal heart recording. In this case, Dr McKenzie failed to look at the

fetal heart recording at any time throughout the period of Mrs A’ s labour.

Even the most cursory ingpection would have disclosed two sdient facts: firdt, that the

recording was not continuous and, secondly, that it indicated fetal distress. It hardly needs
dating that it would not be in the interests of patient safety if it were the case that if a
practitioner acts and gets its wrong, he or she may attract sanction, but if they do nothing,

they avaid ligbility.

Having determined that Particulars 1-5 are established, and warrant the sanction of an
adverse finding, Mrs Brandon would have determined that, on a cumulative bass, Dr
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McKenzie is guilty of conduct unbecoming and that reflects adversely on her fitness to
practise.

In making this finding, Mrs Brandon wishes to record thet this determination is made on the
bass of Dr McKenzi€'s conduct on 16 July 1996, not in terms of her current practice.
Dr McKenzie gave evidence that this case has caused her to reflect carefully upon ter
practice in 1996 and that she was, and remains, devastated by the desth of Baby A and
that not aday on duty in ddivery suite passes without her thinking of her and her mother.

Asisfrequently observed in this Tribund, Dr McKenzie has undergone a lengthy period of
introspection and sdlf-examination, to the extent that she has questioned whether she
should continue in a career of obstetrics and genecology, or indeed medicine. Dr

McKenzie has d so changed her practice in a number of respects.

Dr McKenzie gave evidence to the Tribund regarding her present practice of seeing every
patient in the ddivery unit a regular intervas, usudly every two hours depending on what
edseisgoing on. It isimmaterid whether the patient is a high risk patient or not, she sees
them dl and she is much less inclined to rely on what she is told, preferring to check
hersdlf.

In dl respects, Dr McKenzi€' s professond practice since the tragic events giving rise to
this charge, appears to be quite different. She is gpparently highly regarded by her peers
and her employer. It islikey she may be offered a consultant position in the near future. It
has also obvioudy caused a great ded of hardship and stress to both Dr McKenzie and
Mr and Mrs A that the process of investigating and laying this charge has extended over

fiveyears

It is therefore the Tribund’ s view that, on the basis of the evidence presented regarding Dr
McKenzi€'s professiond practice since 1996, Dr McKenzie is a competent, professona

and diligent practitioner.

In view of the Tribund’s determination that Dr McKenzie is not guilty of the charge of

professional misconduct, there are no issues as to costs or pendty.
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DATED at Wdlington this 9" day of November 2001

W N Brandon
Chair
Medicd Practitioners Disciplinary Tribund



