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MEDICAL PRACTITIONERS DISCIPLINARY TRIBUNAL

PO Box 5249, Wellington = New Zealand
Ground Floor, NZMA Building « 28 The Terrace, Wellington
Telephone (04) 499 2044 » Fax (04) 499 2045
E-mail mpdi@mpdi.org.nz

DECISION NO.: 171/01/79/80/81C

IN THE MATTER of the MEDICAL PRACTITIONERS

ACT 1995
AND

INTHE MATTER of disciplinay proceedings agangt
GRAHAM KEITH PARRY medicd

practitioner of Whangarel

BEFORE THE MEDICAL PRACTITIONERSDISCIPLINARY TRIBUNAL
HEARING by telephone conference on Tuesday 14 August 2001

PRESENT: MrsW N Brandon - Chair
Mrs J Courtney, Professor W Gillett, Dr M G Laney,

Dr L F Wilson (members)

APPEARANCES. Mr M F McCldland for Complaints Assessment Committee
Mr H Wadkens for respondent
Ms G Fraser - Secretary

(for firgt part of cdl only)
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DECISION ON THE APPLICATION FOR NAME SUPPRESSION

AND FOR A PRIVATE HEARING

These gpplications arise in the context of three charges of professond misconduct lad
againg Dr Parry by the Complaints Assessment Committee.

In relation to each of the charges, Dr Pary has made applications seeking name
suppression and private hearings.  All of the applications are identical, and Dr Parry has
filed an afidavit in support of his gpplications, aso in the same terms for each of the
charges. The gpplications are made on the grounds that, taking into account the following
factors, it is in the interests of justice, and desrable to make the Orders sought. The
factorswhich are stated in support of the gpplications are:

(@ Dr Pary deniesthe charge;

(b) they are charges of professiona misconduct;

(¢ Dr Pary has dready suffered considerable media and other publicity (with its
consequential damage and siress) in respect of the complaint by the HDC regarding
his treetment and management of Mrs Colleen Poutsma, and if these Orders are not
made there is ared risk of further publicity of his name and identity, in respect of,
and out of proportion to, the issues arising in the present charges,

(d) further publicity is likely to be such that Dr Parry’s ability to prepare for and attend
the Tribunal hearing will be prejudiced and/or placed under unreasonable stress,

(e) any publicity of Dr Parry’s name in repect of these matters will inevitably result in
harm, embarrassment and unnecessary dress to him and his immediate family,
incdluding his children and his partner;

()  any such publicity will cause (or risk) harm to Dr Parry’s ability to enjoy life without
the harassment of further media attention.
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The grounds for the agpplications are further developed in an affidavit provided by
Dr Parry. Thedffidavit refersto:

The events giving rise to the present charges.

The Poutsma case, and the outcome of Dr Parry’s apped to the Didtrict Court
permitting him to practise in the areas of obgtetrics and ultrasound.

His desre to recommence practice within the conditions specified by the Didrict

Couirt.

The huge amount of publicity surrounding the Poutsma case.

The publicity (largely adverse) in repect of Dr Parry in the print, televison and radio
mediaand hisaarm at the leve of misreporting.

Support he has received from members of the community, colleagues and the like.

His feding that if the hearings of these charges are not held in private and his name not
suppressed he would be unlikely to attend the hearings, notwithstanding his desire to
be present and be heard.

The effect of the publicity to date on his dbility to find employment.

Impacts of the further publicity on his ability to prepare his defence of the present

charges.

His concernsfor hisfamily and his partner.

The extraordinary circumstances relaing to the hearing of the charge rdating to his
care and treatment of Mrs Poutsma makes his circumstances unusud in terms of other

cases congdered by the Tribunal.
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The Complaints Assessment Committee opposed the applications. The grounds of

opposition were asfollows:

(@ None of the complainants wish to have their evidence heard in private and consder

that the hearings should be conducted in public.

(b)  Section 106(1) of the Medical Practitioners Act 1995 (“the Act”) clearly envisages
that the Tribund’s inquiry into charges such as have been laid should proceed in
public and thisinevitably means that the practitioner’ s name will be published.

(c) The fact that Dr Parry denies the charges and that the charge is not a the most
serious leve of offending, are not sufficient grounds in themsdves to warrant an

order for suppression or a private hearing.

(d) Inany disciplinary hearing publishing a practitioner’s name may cause detrimentd
effect and damage to his or her reputation and to members of their family, but these
are not inevitable consequences of such proceedings and are not of themsalves such

that would justify an interim suppression order being madein this case.

(e Thereisggnificant public interest in the hearing of the charges.

(f)  The media coverage to date demondtrates the public interest in the issues which
were the subject of the charge rdating to Mrs Poutsma and the likely public interest
in the charges presently before the Tribundl.

On behdf of the Complaints Assessment Committee, Mr McCléeland, referred to a recent
decison of the Tribund, Wiggins (Decison 164/01/73D) in which the Tribuna held that it
is well established that it is entirdy proper to publish the fact that a person faces a
professona disciplinary charge and the nature of the charge. However, no person is
permitted to publish any materid which might suggest what the outcome of the charge will
be, or to pre-judge the evidence in support of, or in answer to the charge. In the event any
such publication was made, then Dr Parry, as does any practitioner, has his remedies either
with the Press Association, the Broadcasting Standards Authority or under the laws of
defamation.
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The fact that further charges have been presented to the Tribunal, and the details of those
charges, is information that the public is entitled to and it should receive. The degree of
publicity which there has been to date, and which these charges may or may not attract,
cannot be grounds for suppressing details of the charges and the hearings themsdlves.

Different cases will atract different degrees of publicity; this reflects the leve of public
interest in any particular matter and can never support an argument for suppresson. The
leve of publicity isan entirdy subjective assessment, and is not revant to the argument for
suppression, either of Dr Parry’s name, or of information relaing to the charges generdly.

Mr McCldland aso submitted that it is relevant that a recent article published in the North
& South magazine, written by a journdist who was a witness on behdf of Dr Parry a the
Poutsma hearing, recelved a great ded of publicity and could not have been written
without Dr Parry’ s knowledge and willing participation, as wel asthat of hiscounsd. Itis
difficult, Mr McClelland stated, to reconcile this with Dr Parry’s clam (which pre-dates
the article) that there has been and will be excessve publicity or misreporting of these

present charges.

Mr McClelland dso submitted that the fact that further publicity may make it difficult for Dr
Pary to obtain employment is not a factor relevant to determining whether or not the
matter should be heard in private. It isin the public interest that full detalls of the present
charges againg Dr Parry and the outcome of the disciplinary inquiry be made public so that
any prospective employer and more importantly, any prospective patient, can make an
informed decison. It is not in the public interest to conced such information from the
public.

Mr Wadkens, in making submissions in support of the gpplications, aso referred to Dr
Parry’s concern that he may be unable to engage an expert to give evidence in support of
his defence at the hearings of the charges, because of the publicity and reluctance on the
part of other practitioners to prepare and give evidence in a case that is likely to be highly
publicised. Dr Parry is concerned that he will not be afforded a reasonable opportunity to
be fairly heard if there is“ablaze of publicity” about the hearings.

Mr McCldland submitted that “This cannot be right. The criminal jury system

operates often in instances of extreme publicity and there is no reason at all to
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suggest that the Tribunal and its processes could not operate in such a way as to

afford Dr Parry a full and fair hearing.”

In any event, the Tribund has a wide discretion to ensure that any media coverage does

not interfere with Dr Parry’sright to afair hearing.

Findly, Mr McCldland submitted that there is currently a high level of concern in the
Northland community about the sandard of hedlthcare available to them. This concern is
reflected in the media atention given to the Cull Report, and the Sdect Committee
investigation, which inquiry is to proceed smultaneoudy with the hearing of these present

charges.

If the media is able to report the hearings of the present charges in full, the Northland
community may be reassured about standards of hedthcare to the extent that the charges
are limited to Dr Parry’s conduct and do not reflect any wider problems within the local
health sector.

The Decision

14.

Having carefully consdered dl of these submissons made to it, the Tribund has
determined that the application for name suppression is not granted, but the gpplication for
aprivate hearing will be granted, and appropriate Orders made.

Reasons for decision

15.

The Tribund carefully consdered dl of the submissions made to it in the context of s106
of the Act and the legidative scheme in which s106(1) of the Act provides that hearings of
the Tribund will be public, unlessthe Tribund is satisfied that it is desirable to make any of
the orders provided for in s.106(2), after having regard to the interests of any person
(without limitation) and to the public interest. When considering gpplications for name
suppression, or for a hearing in private, the Tribund must exercise its discretion by
badancing the practitioner’s interests with those of the complainant, the Complaints
Assessment Committee, and the public interest generaly.
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The Tribund has consgently taken the gpproach that, while the interests of an
gpplicant/practitioner are matters which it can properly take into account when baancing
the competing interests arisng in the context of gpplications made under s106, such
interests cannot determine the matter because there is unlikely to be any case in which a
practitioner’s reputation or other persond or commercia interests are not at risk smply by
virtue of the fact that he or she isfacing disciplinary charges.

The Tribuna must weigh the competing interests of the practitioner, his or her family or
wider interests, the interests of the complainant, the public interest defined varioudy as
resding in the principle of open judtice, the public's expectations that the disciplinary
process will be accountable and transparent, the importance of freedom of speech and the
medid s right to report court proceedings fairly of interest to the public, and the interests of
any other person.

In deciding to grant the gpplication for a private hearing, the Tribuna has been mindful of
the fact that, in enacting section 106(1) in the terms that it did, Parliament intended that all
hearings of the Tribund should be in public. It isrdevant in this regard that even in section
107 of the Act, which permits complainants to give evidence of an intimate or distressng
nature, or in relation to any matter of a sexua nature, in private, the Act permits “any
accredited news media reporter” to be present, presumably to enable fair reporting of
the proceedings subject to any Orders which may be made to protect the complainant’s
identity.

In this present context, the latter consideration does not apply, as dl of the complainants
have indicated that they are content for the hearings of the charges to be held in public.
However, it isafact tha there isahigh degree of public interest in complaints made againgt
Dr Parry, and as a consequence, in the hearing of the charges presented to the Tribunal.

It is dso far comment that Dr Parry has himsdf willingly participated in the ‘blaze of
publicity’ surrounding the Poutsma case. However, it is also now known that a Select
Committee inquiry is to proceed, and will in fact be carried on smultaneoudy with the
Tribund’s hearings.
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In the circumstances, it is the Tribund’s view that there is some potentid for al of these
various inquiries to become confused in the public’'s mind as reports from the separate

processes become intermingled and smultaneoudy reported.

The Tribund has therefore come to the conclusion that the fairest way for it to carry out its
task of hearing the charges presented to it is to permit reporting of the fact that charges
have been laid; the number of charges laid; the fact that dl of the charges are charges of
professond misconduct and they dl relate to Dr Parry’s gynaecologica practice. That
would aso dlow reporting of the fact that none of the charges presently laid in the Tribuna
relate to Dr Parry’ s obstetrics or ultrasound practice.

The Tribunal has proceeded on the basis that it is gppropriate for it to differentiate between
meatters which are of legitimate public interest, and matters which are amply of interest to
the public. Thereis, the Tribuna has concluded, legitimate public interest in these métters.

Quite gpat from the merits, the Tribuna congders that it would be impractical and
ultimately unhdpful for it to grant the gpplication for name suppresson given that the Sdect

Committee inquiry is about to commence.

In the context of that inquiry, dl women who have concerns or complaints regarding
Dr Parry’s professona practice may wish to make their concerns or complaints known to
the Sedlect Committee. The complainants may be unable to do o if the Tribund was to

grant the gpplication for name suppression.

Dr Pary himsdf, in his affidavit, has referred to discussons he has had with a potentia
employer, and to the fact that he is continuing to seek employment. In the event that the
Tribunal was to grant the Order for name suppression then, gtrictly spesking, Dr Parry
himsdf would be prevented from disclosing the charges, and thelr generd nature to any
potentid employer, and any potentiad employer would be prevented from checking any
information given to them by Dr Pary.

The Medicd Council and the Tribund, and indeed Dr Pary himsdf, may dl receive
requests for information from the Sdect Committee, al of which will need to be consdered
as and when they are made, and responded to appropriately.
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Taking into account al of these practical congderations, together with the relevant lega
principles gpplicable in every such gpplication, the Tribunal considers that there is no basis
upon which it should order that Dr Parry’ s name should be suppressed and it would not be
in the public interest to do so.

However, the Tribuna consders that, in dl the circumstances, it is gppropriae that the
hearings of the charges proceed in private.

The Tribunad condders that the public interest in the charges would be gppropriatedy
acknowledged by disclosure of the fact of the charges and what they involve in generd
terms. Further, the Tribuna’ s decisons will ultimately be available to the public, and to the

news media for reporting and comment.

The subject matter of the charges, involving as they do complaints arising in the context of
Dr Pary's gyneecologicd practice, will require the disclosure of the complainants
persond hedth information at the hearings. In light of that, the Tribunal consders that there
is likely to be very little, if any, legitimate public interest in the detailed evidence to be
presented at the hearings of the charges.

Further, Dr Parry is entitled to the presumption of innocence and, given the publicity which
is likely to surround the Sdlect Committee inquiry (which publicity may arise in relation to
“complaints’ about Dr Parry’ s practice rather than being restricted to “charges’, which the
Tribund is concerned with) there is arisk that the reporting of the hearing of the charges
will become confused and/or unbaanced as a result of the smultaneous reporting of the
Sdect Committee inquiry.

The Tribund is aso very mindful of the need to keep the hearings of the charges separate
from the Sdect Committee's inquiry. The purposes and processes of each are very
different.

Finaly, the Tribund has dso taken into account that none of the charges, in themsdves,
ether in terms of the leve of the charge (professonal misconduct) or their subject maiter,
are extraordinary in the context of such charges generdly. In the norma scheme of things,
the level of publicity that might be anticipated to accompany the hearing of such charges
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would be congderably less than might eventuate smply because they relate to Dr Parry.
There can be no doubt that the publicity surrounding the Poutsma case and the Select
Committee inquiry will result in a degree of reporting and publicity about these charges that
would be out of proportion to that which could normaly be expected.

The Tribunad emphasises that it does not consider that granting the gpplication for a hearing
in private unreasonably inhibits or prevents the reasonable disclosure of information fairly
of public interest, especidly in circumstances where it has declined an gpplication for name
suppression in order to permit disclosure of the information which it condders reasonably

and fairly should be in the public domain.

The Tribund orders asfollows:

(& That the gpplication by Dr Parry for an order that the hearing of this matter be in
private is granted; and

(b) The gpplication by Dr Parry for an interim order prohibiting, until further order of this
Tribund (and theresfter as this Tribund might direct) the publication of his name, or
any fact identifying him is dismissed.

DATED at Wdlingtonthis 27" day of August 2001.

W N Brandon

CHAIR



