Medical Practitioners Disciplinary Tribunal

PO Box 5249 Wellington Telephone (04) 499-2044 Facsimile (04) 499-2045
All Correspondence should be addressed to The Secretary

DECISION NO.: 26/97/17D
INTHE MATTER  of the MEDICAL PRACTITIONERS

ACT 1995
AND

INTHE MATTER of disciplinay proceedings agang W

medica practitioner of xx
BEFORE THE MEDICAL PRACTITIONERS DISCIPLINARY TRIBUNAL
HEARING by telephone conference on Wednesday 11 February 1998

PRESENT: Mr P J Cartwright - Chair
Dr 1 D SCivil, Dr R SJGdlatly, Associate Professor N Restieaux,

Mrs H White (members)

APPEARANCES: MsK G Davenport for Director of Proceedings
Mr C W James for respondent
Ms G J Fraser - Secretary

(for firgt part of cdl only)



DECISION ON THE APPLICATION FOR PRIVACY BY DRW
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DR W has gpplied to have the hearing held in private or, dternatively suppression of his name
pending the findings of the Tribuna. The following reasons have been advanced by Mr James

in support of the application:

DR W is70 years of age and is on the point of retiring from medica practice.

DR W is proposing to advertise for sde his medicd practice. If the medica community
becomes aware of this complaint, it is likely that the sale price will be adversdly affected as
prospective purchases would condrue the sdle as a "forced sal€' and make a subgtantidly lower

offer than he or she might otherwise contemplate.

KNOWLEDGE of thiscomplaint and the type of alegations made (even if Dr W is acquitted)
to his current patients would result in patients leaving the practice, thereby diminishing its value

for sale to a successor.

DR W has drived for many years to build up and maintain a practice over a considerable

number of years and this investment has been regarded as aretirement fund.

DR W is on the verge of his planned retirement at aged 70 and is deeply distressed by
dlegations of "indecent assault or sexud violation” which are anathema to him, he having

practised medicine for over forty years without blemish or previous complaint.
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IN these drcumgtances financid losses which would accrue following publicity of Dr W's name

would be an inordinately harsh and disproportionate penalty.

PROVISIONS OF SECTION 106 OF THE ACT:
RELEVANTLY summarised in the context of the specific gpplication by Dr W, Section
106(1) provides, except as provided later in the Section and in Section 107 of the Act, that

every hearing of the Tribuna shdl be held in public.

SUBSECTION (2) of Section 106 provides where the Tribund is satidfied thet it is desirable
to do s, after having regard to the interests of any person, and to the public interest, it may
make any one or more of anumber of orders. The particular order sought by or on behaf of
Dr W, is to have the hearing held in private (Section 106(2)(a)), or dternatively, an order

prohibiting publication of his name (Section 106(2)(d)).

ORDER:
PURSUANT to Section 106(2)(d) of the Act the Tribunal makes an order prohibiting

publication of the name of Dr W pending the outcome of the proceedings againgt him.

REASONS FOR ORDER:

THE Tribund has declined to order specificdly on the gpplication of Dr W, and without
prejudice to asmilar goplication made by theinitid complainant, Ms B, that the whole of the
hearing be held in private. However the Tribund is satidfied that it is desirable to make the

aternative order of name suppression sought by Dr W, for these reasons.
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FIRST, Dr W is 70 years of age and on the point of retiring from medicd practice. Secondly,
Dr W issad by Mr Jamesto be "deeply distressed by dlegations of "indecent assault or sexua
violation" which are anahemato him, he having practised medicine for over forty years without
blemish or previous complaint”. In these circumstances the Tribund consdersthet the interest
of Dr W would best be served by publication of his name being prohibited pending outcome
of the proceedings againg him. Additionaly the Tribuna does not congider that there are any
compdling public interest consderations which require publication of Dr W's name prior to

determination of the charge.

THE reasons should aso be explained for the Tribund's unanimous decison to dedline Dr W's
gpplication for the hearing to be held in private. In consdering that application, the Tribuna

was required to have regard to Dr W'sinterests and to the public interest.

IN the main it ssemsto the Tribund that the interests advanced by Mr James on behdf of Dr
W are of aproperty and investment nature and not of sufficiently wider importance to judtify
the hearing being held in private. It is understandable that Dr W would wish to protect the
finandd stake which he has built up in his medica practice over alifetime in the profession.
However if any finanad lossis suffered by Dr W fallowing the making of any adverse findings
agang him by the Tribund, it would seem that such an occurrence would be part of the

pendty arising out of his offending.

SO far asthe public interest agpect is concerned, it must be acknowledged that Dr W has been

charged with disgraceful conduct. Such type of aleged conduct was described by His Honour
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Judge Roderick Joyce QC in his ord judgement in B v The Medical Practitioners
Disciplinary Tribunal (AP 2154/97 20 May 1997) as.
"..... offending at the top end of the medical scale[previoudly] dealt with by the Medical
Council ....."
InE vMPDT (supra) the Court was condgdering ajoint apped from a respondent doctor and
a patient complainant againg the refusa of the MPDT to make an order that the whole of the
hearing of charges be held in private. Given that the dleged offending had been described by
counse for the respondent "as being at the lowest end of the scale”, His Honour observed:
"..... it seemsto the Court, there surely can be no proper public interest in material as
in this case”.
The inference which can be drawn from the context of the above extracts from E v MPDT,
isthat acomplaint of disgraceful conduct "offending a the top end of the medicd scae’, "could

be in adifferent category” in congdering the public interest.

DECISION ON THE APPLICATION FOR PRIVACY BY THE INITIAL COMPLAINANT,

M S B has made a separate gpplication for the whole of the hearing to be held in private.

IN summary the grounds of the gpplication are that the charge involves a senstive and difficult

matter and that it is culturaly insengtive for Ms B to have to give her evidencein public.
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IN an afidavit svorn by Ms B in support of her application she explained thet the dlegations
which she has made againgt Dr W concern arecurring vagind complaint which she has and she

finds the whole subject matter of the complaint very embarrassng and persondly distressing.

WHILE undergtanding that she may be able to give her evidence in private under Section 107
of the Act, Ms B does not believe that this conveys upon her enough privacy to ded with the

issue completely.

M S B explained that sheisaMaori and that it is culturdly very difficult for her to give her
evidence in a Stuation where she may be exposed to comment and criticism by others who will

be free to attend the hearing.

IN addition Ms B explained, as Dr W was avare, that she has been the victim of sexud abuse
and has been recelving ongoing counsdling paid for by the Accident Compensation
Corporation. Thereforeit isaso psychologicaly very difficult for her to give her evidence and

sheisvery anxious about her participation in the hearing asawhole.

M S B concluded her &ffidavit on this note:

"It will be very difficult for me and | will consider not giving evidence at all if | could
not be assured that the hearing was closed and | was only required to tell my story to

the Tribunal and the lawyers present. | do not know of any way other than this both

emotionally and culturally which would be appropriate for me to attend the hearing.
However | do believe | have a very valid complaint against Dr W and it would be very

hard for me if the matter could not be dealt with in private.”
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THE LAW:

IN light of the arguments which have been made in support of the gpplication, it is gppropricte

to st out the substance of Section 106 and the entirety of the following Section 107.

Respectively they provide as follows:

"106. Hearingsof Tribunal to bein public:

@

e

3)

(4)
()
(6)
()

Except as provided in this section and in Section 107 of this Act, every hearing of the

Tribuna shdl bein public.

Where the Tribund is satisfied that it is desirable to do so, after having regard to the

interests of any person (including (without limitation) the privacy of the complainant (if

any)) and to the public interest, it may make any one or more of the following orders:

(& Anorder tha the whole or any part of a hearing shdl be held in private

(b) Anorder prohibiting the publication of any report or account of any part of any
hearing by the Tribund, whether held in public or in priveate:

(c) An order prohibiting the publication of the whole or any part of any books,
papers, or documents produced at any hearing:

(d) Subject to subsection (7) of this section, an order prohibiting the publication of the
name, or any particulars of the affairs, of any person.

Every application to the Tribuna for any order under this section shdl be heard in

private, but the other parties to the proceedings and the complainant (if any) shdl be

entitled to be present and to make submissions with regard to the application.
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107. Special protectionsfor complainants -

1)

2

This section gpplies in respect of any hearing of the Tribuna on a charge laid under
Section 102 of this Act, where the charge relates to or involves -
(@& Any matter of asexua nature; or
(b) Any matter that may require or result in the complainant giving evidence of matters
of anintimate or distressng nature.
Without limiting Section 106 (2) of this Act, where this section gppliesin respect of any
hearing of the Tribund, -
(& Beforethe complainant beginsto give ord evidence, the presiding officer shall -
()  Advise the complainant of the complainant's right to give his or her ord
evidencein private; and
(i)  Ascertain whether or not the complainant wishes to exercise that right; and
(b)  If the complainant wishesto exercise that right, the presiding officer shdl -
()  Ensurethat no person other than one referred to in paragraph (c) of this
subsection is present in the room in which the hearing is being held; and
(i)  Advisethe complainant of the complainant's right to request the presence
of any person under paragraph (c) (viii) of this subsection; and
(i)  Advisethe medicd practitioner to whom the charge being heard relates of
his or her right to request the presence of any person under paragraph ()
(ix) of his subsection; and
(o If the complainant chooses to exercise the right to give his or her ord
evidence in privae, then, while the complainant is giving ora evidence a the
hearing, no person shdl be present in the room in which the hearing is being held

except the following:
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()  Themembers of the Tribund:

(i)  Themedica practitioner to whom the charge being heard relates:

(i)  The person who is prosecuting the charge:

(iv)  Any barrigter or solicitor engaged in the proceedings.

(v)  Any officer of the Tribund:

(Vi) Any person who is for the time being responsble for recording the
proceedings.

(vii)  Any accredited news media reporter:

(viii)  Any person whose presence is requested by the complainant:

(iX)  Any person whose presence is requested by the medica practitioner to
whom the charge being heard rlates, unless the complainant objects to that
person being present:

(X)  Any person expressy permitted by the Tribund to be present.

(3) Without limiting Section 106 (2) of this Act, where this section gppliesin respect of any
hearing of the Tribund, the Tribunad may, if it is of the opinion that the interests of the
complainant so require, make an order under Section 106 (2) (b) of this Act forbidding
publication of any report or account giving details of any acts aleged to have been
performed on the complainant or of any acts that the complainant is dleged to have been

compelled or induced to perform or to consent to or acquiescein.”

ORDER:
PURSUANT to Section 106(2)(a) of the Act the Tribuna makes an Order that the whole of the
hearing shdl be held in private. This Order shdl continue in force pending further order of the

Tribund provided however that any permanent privacy Order will be a matter for the Tribund's
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condderation following determination of the charge or a such earlier date as either party or the

Tribund initsdiscretion may consider appropriate.

REASONS FOR ORDER (MAJORITY DECISION):
THE mgority issatisfied that it is desirable to make the order sought. In so acting the Tribund
is required by the legidation to have regard to the interests and the privacy of the complainant,

on the one hand, and to the public interest on the other hand.

THE interests of the complainant in making this gpplication are detailed in her affidavit. It is
probably fair to say that the mgority placed most weight on the interests of the complainant,

including her perception of her privacy, in granting the Order sought.

IN summary the mgority was impressed by the doquent plea made by both Ms B and the
Director of Proceedings on her behaf. Without reservation the mgjority accepted the argument
that culturdly, psychologicaly and emotiondly it would be very difficult for the complainant to
give her evidence in a Situation where she may be exposed to comment and criticism by others

who will be free to attend the hearing.

ANOTHER factor on which the mgority placed consderable weight in granting the application,
was their perception of the distress and vulnerability which Ms B may fed as aresult of Dr W
giving his evidence before awider audience than would be present if the hearing was not held in

private.
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THE public interest is the second statutory consideration. One agpect which influenced the
magjority congderably was Ms B's indication that she would consider not giving evidence at dl
if she could not be assured that the hearing was dlosed. 1t wasthe view of the mgority thet there
would be a dis-service to the public interest were Ms B to decline to give her evidence a a
hearing open to the public. This sentiment was articulated notwithstanding the specid protections
given to complainants under Section 107 of the Act and about which Ms B acknowledged an

awarenessin her affidavit.

ANOTHER aspect of the public interest component of the equation which found favour with the
majority, wasthet it is open to the Tribuna to publicise any adverse findings mede againg Dr W,
post-hearing. Inthisway the mgority concluded that the public interest would not be prejudiced
by the making of an Order for the hearing to be held in private. A third factor, actudly suggested
by Mr James and taken on board by the mgjority, was that to decline this privacy application
could act as a disncentive for other women faced with making smilar alegations of sexud

impropriety againg their doctor, to lodge a complaint with the authorities.

FOR thereasons given it isthe Order of the mgority thet the whole of the hearing of the charge

agangt Dr W be hdd in private.

DISSENTING MINORITY OPINION OF THE CHAIR:
AT the outset the Chair wishes to emphasise that he respects the reasons advanced by the
mgjority for their decision. Without reservation the Chair repects equaly the reasons given in

both making and in granting the application. Where the Chair would differ from the mgority is
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in questioning whether their reasons are sufficiently compelling to justify ordering the hearing to

be held in private.

ANY disquiet on the part of the Char arisng out of the mgority decison sems from the
precedent vaue which may be ascribed to it. For this reason, aswell as others quite genuinely
held, the Chair conddersthat it isimportant, a this early sagein the gpplication and devel opment
of the new legidation, to present another point of view. Again the exercise will be undertaken
by reference to the datutory criteria, that is, the interests of any person, including without

limitation the privacy of the complainant, and to the public interest.

ALTHOUGH the gructure of the Decison thus far has been to ded with the separate
gpplications from the initid complainant and from the respondent doctor, separately, the
legidation contemplates that the interests "of any person’, induding without limitation “the privacy

of the complainant”, are of equa importance.

ON record earlier in this Decison is the unanimous conclusion of the Tribund thet neither the
interests of Dr W or the public interest would be served by granting his gpplication to have the
hearing in private. In the Chair's respectful view this determination  has not been taken sufficiently

into account in granting the gpplication by MsB.

IN conddering the interest and the privacy of Ms B, the Chair dso congders that insufficient
regard has been given to the vaue of the specid protections for complainants contained in

Section 107 of the Act. Although Ms B in her affidavit acknowledges an awareness of the
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Section 107 provisons (set out in full earlier in this Decison), in the main the Chair's reading of

her affidavit discloses alack of aclear understanding of those provisions on the part of Ms B.

IT seemsto the Chair that the Section 107 provisons, which refer expressy to any metter of a
sexud naure or any matter that may require or result in the complainant giving evidence of
matters of any intimate or distressing nature, are designed specificdly for the Stuation in which

Ms B finds hersdlf.

SO far as public interest consderations are concerned, the Chair doubts whether any particular
Tribuna decison to decline an gpplication for a hearing in private, would or should act as a
disncentive generdly for women to make complaints againgt doctors involving metters of a
sexud, intimate or distressing nature. In fact quite the reverse pertains in a smilar privacy
aoplication currently before the Tribund (different membership) involving afemae complainant
and dlegations of sexud impropriety among other things. In seeking an order prohibiting
publication of her name or any particulars of her affairs, this complainant expresdy deposed in
her affidavit in support of the gpplication that she believed what the doctor had done ought to be

made public so that there was accountability in full for his actions.

THE public interest is the second statutory consideration. Section 106(1) states the principle,
ubject to certain exceptions, that every hearing of the Tribund "shdl" (Chair's emphasis) be held

in public.

TO the extent that there is a presumption in favour of Tribuna hearings being held in public, it

therefore becomes necessary to weigh and endeavour to baance the competing interests, in this
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case the interests and the privacy of the complainant, againg the public interest of having the

hearing held in public.

IN carrying out such abaancing exercise, the Chair finds himsdf obliged to hold that the public
interest of a public hearing outweighs the intere which Ms B clams to have the hearing in
private. Asexplained earlier in the Decison, acharge of disgraceful conduct comes at the top
end of the medica scae which, interms of public interest, Joyce DC Jin E v MPDT observed
could be in a different category. Given the position of trust held by a doctor in relation to his
patient, the Chair congders there would need to be more compelling reasons to displace the

datutory presumption in this case that the hearing be held in public.

IN this case, after giving due and serious congderation to Ms B's gpplication, particularly in light
of the provisons of Section 107 of the Act, the Chair would opt to have the hearing in public
together with an Order prohibiting publication of the name of Ms B or any particulars of her

dafars.

Dated at Auckland this 25™ day of February 1998.

P J Cartwright

CHAIR



