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Committee ("the CAC").

Mr A JKnowdey and Mr K M Eruerafor Dr White.

THE CHARGE:
DR White faces one amended charge of disgraceful conduct in a professond respect. Initidly

the amended charge comprised five particulars.

AT the commencement of the hearing Mr Knowd ey asked the Tribuna to make aruling asto
whether the CAC could amend the charge without the Tribund having to make an Order. In
effect Mr Knowdey asked the Tribuna to make an Order that powers exist for the CAC to
amend the charge. Mr Knowdey explained that he considers no such power exists, and
therefore he objected on behdf of Dr White to the amended charge. However Mr Knowdey
made it clear that no objection was taken to the substance of the charge, as amended, and that
he was ready and able to proceed accordingly. 1n as many words Mr Knowdey confirmed that

the amendment did not take Dr White by surprise or prejudice the conduct of his case.

AFTER having retired to discuss the gpplication briefly, the Chair indicated the Tribuna was
of the view that it was not necessary for aforma Order to be made by it. The Chair explained

that medicad disciplinary proceedings are civil in naure. In accordance with established
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practice, parties to such proceedings have the right to amend them at any time, athough subject
of course to any objection by the other sde, particularly in terms of needing more time to
prepare. Consequently the Order sought by Mr Knowdey was declined. Thereby the Tribuna
endorsed the indicative approach taken by the Chair when the matter was first raised by Mr

Knowdey some two weeks prior to the hearing.

THE Tribund itsdf has the power to amend a charge during a hearing pursuant to Clause 14
of the First Schedule of the Act. Pursuant to that power the Tribunad further amended the
charge, by the addition of asixth particular, during the course of the hearing. Detalls of dl six
particulars of the twice amended charge appear in the “Background” section of the Decision

which follows.

ADMISSIBILITY OF EVIDENCE:
THE Tribund isrequired to observe the rules of natura justice a each hearing (clause 5 of the

Firgt Schedule).

CLAUSE 6(1) of the Firgt Schedule makes specific provision in respect of evidence:

“ Qubject to Clause 5(3) of this Schedule, the Tribunal may receive as evidence any
statement, document, information, or matter that may in its opinion assist it to deal
effectively with the matters before it, whether or not it would be admissiblein a court of
law”

THE Evidence Amendment Act (No. 2) 1980 providesin section 7:

“In any civil proceeding where direct oral evidence of a fact would be admissible, any
oral statement made by a person and tending to establish that fact shall be admissible as
evidence of that fact if the maker of the statement had personal knowledge of the matters
dealt with in the statement, and is unavailable to give evidence’
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WHERE an ord statement made by a person tending to establish afact is tendered it will only
be admissbleif:

(i) theproceedingiscivil;

(if) direct ord evidence of the fact would be admissible;

(iii) the maker of the ord statement is unavailable.

IT iscommon ground that disciplinary proceedings under the 1995 Act are civil in nature. This

was established in Gurusinghe v Medical Council of New Zealand [1989] 1 NZLR 129,
155; Auckland District Law Society v Leary (Auckland, M1571/84, 12 November 1985).
In Guy v Medical Council of New Zealand [1995] NZAR 67, Tipping Jheld that:

“ Proceedings before the Medical Council are not criminal or even quasi criminal in

character. They are designed primarily to protect the public from incompetent and
improper conduct on the part of medical practitioners. The powers given to the Medical

Council are exercised primarily in the interests of the public and the profession itself and
are only incidentally penal in nature.”

MRS A (the subject of the charge againgt Dr White) died on 9 June 1997. In accordance with
the provisons of section 7 of the Evidence Amendment Act (No. 2) 1980, she is therefore
unavailable to give evidence. Itisasaresult of section 7 and the Tribund’s own very broad
powersthat it is able to recaive evidence of conversations various witnesses have had with Mrs

A.

CODE OF ETHICS:
THE New Zealand Medica Association’s Code of Ethics, Clause 5, provides:
“ Respect for Patient

5. Ensurethat all conduct in the practice of the profession is above reproach, and that
neither physical, emotional nor financial advantage is taken of any patient.”
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BACKGROUND:

MRS A purchased the property at xx, xx in August 1966. It is Stuated some xx of the main
Sreet of xx in aresdentia areawith easy walking accessto dl relevant services. In avauation
prepared in July 1986 it was described as occupying a vauable section which could be

subdivided or cross-leased for more intensive devel opment.

MRS A first met Dr White and B in 1988 when a friendship developed. Mrs A dso became

apdient of Dr White at about the same time.

Particular 1:

“ Breached ethical and professional standards by entering into or being a part to an
Agreement dated 7" December 1990 to purchase the property of the patient A.”

Particular 5:

“ Breached ethical and professional standards by continuing to treat his patient, A, having
entered into or having been a party to an Agreement dated 7" December 1990 to
purchase the property of his patient, A.”

MRS A had dlowed her home a xx to be mortgaged to provide security for aloan to her
nephew, Mr C. In 1990 because of Mr C's default in repaying the loan secured by the

mortgage, the mortgagee bank threatened to sdll the property at xx. At thistime Mrs A was

80 yearsold.

MRS A entered into an agreement with Dr White which provided that:
She would sdll her property a xx to Dr White' s Family Trust for $130,000.00.
The sum of $76,000.00 (the ingtallment) was paid to MrsA and she was required to repay

the mortgage.
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The baance of the purchase price ($54,000.00) asto be paid on Mrs A’s death or when
she permanently vacated the property.

Interest &t the rate of 16.75% per annum on the sum of $76,000.00 was to be offset againgt
the balance of the purchase price ($54,000.00) until the balance was reduced to nil.

Mrs A was entitled to live in the house rent free until the date of her degth

A cavest could be registered againg the title to protect the purchaser’ sinterest.

In her Will Mrs A was to forgive the balance owing at the date of her deeth or in the event

of her leaving the property permanently.

IN effect Mrs A sold her property to Dr White's Family Trust in exchange for the right to
occupy the property for therest of her life. 1t was along term agreement. She was given lega

advice by Mr D, asenior solicitor at xx, on 21 November 1990.

THE agreement for sale and purchase was executed on 7 December 1990.

PRIOR to the agreement being entered into between the parties Dr White telephoned Mr Dean
Williams (surgeon from Hamilton, at the time Chairman of the Medica Practitioners Disciplinary
Committee). He advised Dr White that the proposed agreement raised a number of ethica
issues, but that if both sets of lawyers found the agreement acceptable and it went aheed, that

it would be ingppropriate for him to continue as Mrs A’ s doctor.

AFTER completion of the agreement for sale and purchase Mrs A did see Dr E but after a
comparativey short time Dr White became her doctor again and continued in thisrole virtudly

up until her desth on 9 June 1997.
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Particular 6:

“ Breached ethical and professional standards by entering into, or being a party to,
unsecured borrowing of approximately $27,000.00, about the end of 1991, or the
beginning of 1992, from A, a person who was or, up until recently, had been a patient of
his.”

THERE seems to be no dispute that Mrs A made an undocumented loan of gpproximately
$27,000.00 to the White Family Trust. From copies of documentsfiled in the proceedings it
seems clear enough that approximately $27,000.00 was used by the White Family Trust to
purchase a property a xx. Thisis certainly consstent with a settlement statement dated 28

October 1991 (Dr White Exhibit Q) which records:

“Monies received from self - $26,900.00”

AT issueiswhether Dr White was aware of the loan & thetime it was made.

THE Tribuna will be required to consgder how likely Dr White€ s clam isthet as atrustee he

had no idea whatsoever where the money for the Trust’s purchase of xx came from.

Particular 2:

“ Breached ethical and professional standards by continuing to treat A as a patient
between the months of March and April 1997 at a time when he was engaged with
financial negotiations with the said A.”

Particular 3:

“ Breached ethical and professional standards by benefiting either directly or indirectly
under an all obligations mortgage executed by A on the 15" day of April 1997 under
which the amount recoverable was limited to $100,000.00 to secure a loan in favour of
the Duke Street Health & xx Limited as borrower.”
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Particular 4

“ Breached ethical and professional standards by engaging in financial negotiations over
the period March/April 1997 with A a person who was or up until recently had been a
patient of his.”

AS noted eaxrlier, after abreak in the professiond relationship, Dr White continued to be Mrs

A’ s doctor through to 1997 at which time Mrs A was 87 years old.

ON 26 February 1997 Dr White asked Dr F to see Mrs A a Dr White' s resdence. Mrs A
was saying there a thetime. Dr F located a massive tumour in Mrs A’sright lower abdomen,
being some 8-10 cmsin diameter. It was easy to detect and had dl the qudities of a cancerous
growth. Mrs A did not know the seriousness of her condition and Dr F told her that she

required urgent referra to hospitd.

AS aresult of ateephone request by Dr White to take over alady who he described asaclose
family friend and grandmoather figure to his family, Dr G saw Mrs A on 14 April 1997. Dr
White had dso told Dr G that he had had financia dedlings with Mrs A and his solicitor had

advised him that he could no longer see her as a patient.

DR G saw Mrs A a his surgery. Ms xx (xx) was present during the consultation. Dr G
examined her and found alarge right-sded abdomind mass of which Mrs A was aware; hetried
to encourage her to see a speciaist but Mrs A was reluctant as she did not want surgery or

chemotherapy.

DURING the period when the terms of the mortgege were negotiated (March/April 1997), Dr

White's Family Trust was a 50% shareholder in xx (the company), and Mr H, axx, wasthe
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other 50% shareholder. Over the relevant period and up to 20 October 1997 Dr White was
aDirector of the company. Dr F purchased ahdf sharein the goodwill of Dr White s practice
in October 1996 and became a shareholder in the company in November 1997. The company
owned the premises from which the xx operated and these were subject to a mortgage to the

ANZ Bank.

4.17 AS part of hisxx property settlement with B Dr White was required to sdl the matrimonia home
a xx. The ANZ Bank held a mortgage over this property as well, securing its loan to the
company. Asaresult of sdling xx Dr White had to arrange replacement security to secure the

borrowings and obligations of the company.

4.18 A suggestion was made that the property at xx be used as security, but in dioute is whether Dr
White approached Mrs A with the suggestion, or whether Mrs A herself made an offer to Dr

White that the xx property be used as security.

4.19 MR | of xx saw Mrs A on4 April 1997. He explained to her the ramifications of signing the
mortgage:
She would become liable to the ANZ Bank for the borrowings of the company and the
Bank could call upon her personaly to pay amounts up to a maximum of $100,000.00.

By mortgaging the property she risked losing her occupetion rights.

4.20 AT thetime Mrs A was 87 and in poor hedth. She did not want to be “ put in a position

where they could put me out” . Mr | formed the impression that she had been persuaded to
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sgn the mortgage before she came to the interview without understanding the ramifications. Mr
| explained three dternativesto her:
Decline to gn the mortgage thereby protecting her rights of occupation.
Regider alease for life againg thetitle to the property followed by the transfer of title to Dr
White' s Family Trust with the result that any mortgage would be subject to the lease for life,
Sign the mortgage, thereby putting her occupation rights at risk as well as becoming ligble

under the mortgage.

4.21 MR | advised Mrs A that in hisview she should decline to execute the mortgage and that if she

chose to sign the mortgage it was very much contrary to this advice.

4.22 IN theend Mrs A decided on the second dternative, i.e. registration of the lease for life, and

Mr | advised Dr White' s solicitors accordingly.

4.23 1T isdamed that within two hours of advisng Dr White' s solicitors Mrs A tdlephoned Mr | and
told him she had decided not to take his advice and that she wished to sign the mortgage. Mr
| sugpected that Mrs A was being pressured by Dr White and asked her over the telephone
whether Dr White was present with her at the time; she told Mr | that he was. Mr | advised that
the matter should be left until the following week, and that Mrs A should think further about it

over the weekend.

4.24 BECAUSE of Mr I's concerns he wrote to Mrs A on 9 April 1997 setting out those concerns

and pointing out the principa consegquences of signing the mortgage.
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MRS A saw Mr K, independent solicitor, on 14 April 1997. She signed a document prepared
by Mr K in which she acknowledged that she had received independent lega advice from Mr

K and that she was aware of the ramifications of executing the mortgage.

ON the same day, but prior to seeing Mr K, Mrs A saw Dr G for the first time and the
document she executed records:

“(f) Dr G has provided an independent Doctor’s Certificate to confirm my mental
capacity and | am aware that Mr K had requested this before seeing me.”

M R H, ashareholder in the company, was asked to agree to the new replacement security but

he refused as he was not happy that Mrs A’s property should be used as security.

MRS A duly executed the mortgage on 15 April 1997.

MRS A died a xx Hospita and Rest Home on 9 June 1997.

PROCESS:

A two step process is involved in congdering the charge laid by the CAC againgt Dr White.
Fird the Tribund must determine in relaion to the charge, and in relation to each particular of

the charge, including the particular framed by the Tribund itsdf a the end of the CAC case

(Particular 6), whether the facts aleged have been proved to the required standard.

IT iswel etablished in professond disciplinary cases tha the civil, rather than the crimind,
sandard of proof is required, namely proof to the satisfaction of the Tribund, in this case the

Medicd Practitioners Disciplinary Tribuna on the balance of probabilities. At the sametime,
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however, the cases recognise that the degree of satisfaction which is cdled for will vary

according to the gravity of the dlegations.

IN Brake v Preliminary Proceedings Committee (Full Court, Auckland, HC 169/95, 8
August 1996) the full Court put it thisway (p 8):

“The standard of proof is not the criminal standard. The Preliminary Proceedings
Committee is required to prove the charge to the civil onus, that is, proof on the balance
of probabilities. But the authorities have recognised that the degree of satisfaction for
which the civil standard of proof calls, will vary according to the gravity of the factsto
be proved: Ongley v Medical Council of New Zealand [ 1984] 4 NZAR 369, 375-6. The

charges against the appellant were grave. The elements of the charge must therefore be
proved to a standard commensurate with that gravity.”

SECONDLY, if proved, the Tribuna must go on to determine whether the conduct established

by the proven facts amounts to disgraceful conduct in a professional respect.

THE Tribunad will now proceed to a separate consideration of each particular of the charge.
Thiswill be done by considering particulars 1, 5 and 6 separately, and particulars 2, 3 and 4

together.

PARTICULAR 1

“Breached ethical and professional standards by entering into or being a party to an
agreement dated 7" December 1990 to purchase the property of the patient A.”

THE defence to thisfirg particular of the charge relied substantidly on the evidence of Mr D,
the senior solicitor employed by xx who provided Mrs A with independent advice a thetime,
Dr White himsdf, Mr Williams, the Charman of the Medicd Practitioners Disciplinary
Committee, and a chartered accountant who provided hindsight evidence as to the financid

implications of the transaction from Dr White' s point of view.
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MR D wasnot cdled to confirm his evidence in respect of which abrief isbefore the Tribund.
In his closng submissions Mr Knowdey referred to the uncontested evidence of Mr D who
was not cross-examined, and therefore that his evidence has to be accepted by the prosecution.
In our view Mr D's evidence could be viewed as atwo-edged sword. Certainly that evidence
points to the seemingly happy frame of mind in which Mrs A entered into the 1990 transaction
with Dr White. However Mr D’s evidence, from a prosecution point of view, points to a

transaction the financid implications of which were heavily weighted in favour of Dr White.

IT wasMr D’srecollection that Mrs A thought highly of Dr White. From his dedlings with Mrs
A it was Mr D’ s evidence that she appeared to be happy with the deal and understood dl of

the implications.

HOWEVER other evidence contained in Mr D’ s brief (and afile note record of the transaction
made by Mr D in 1990 which is attached to his brief), does not favour Dr White' s defence of

this particular.

IN hisfile note Mr D described the transaction as.

“Iq] proposal [which] represents an extremely good deal from Dr White's point of
view and Mrs A iswell aware of this.”

MR D went on to explain in his file note that from his point of view he would have preferred

it if the property had been sold outright to Dr White with him paying $75,000.00 on the

stlement date to clear the mortgage, with the balance being secured by way of firs mortgage

in favour of Mrs A. Mr D noted there would have been interest payable under the mortgage,
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but so long as Mrs A resided in the property the rent payable by her would have been
equivaent to the interest payable by Dr White under the mortgage. Mr D observed thet at leest
under this arrangement Mrs A would have had some control over the balance of the monies

owing, i.e, that she would not have been obliged to forgive Dr White for this sum on her degth.

MR D daso recorded in hisfile note:

“ The proposal put by xx [Dr White' s solicitor a the time] gives her no option as to the
balance of the monies and certainly presents Dr White with a very cheap property.”

IT issad in defence of this particular that as ayoung GP Dr White had done al that could be
expected of him by ringing Mr Williams and by ensuring that Mrs A received independent legd
advice. While this may be so generdly, in our view it does not provide a defence in the

circumstances of this case.

M R Williams explained that he could not recal exactly what the circumstances of Dr White's
cdl were, dthough he recdled it was advice of amedica ethics nature on a problem with which
he wasfaced. What is clear isthat the advice sought of Mr Williams preceded discusson and
agreement being reached on the precise terms of the 1990 Agreement for Sale and Purchase.
In accepting Dr White' s explanation of the circumstances of the telephone advice he sought, Mr
Williams explained he would have given advice dong the lines that the Stuation was fraught with
danger for Dr White, that people might claim he was taking advantage of the patient, and that
if he did enter into a contract, he should ensure it was dl done legdlly, with both parties receiving

independent legal advice.
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IN our view the fact that Mrs A obtained independent lega advice accounts for little when
regard is had to the circumstances in which that advice was sought, particularly as Mrs A

thought she had no option but to agree to Dr White' sterms.

IN his evidence Dr White was at pains to explain that it was Mrs A, then aged 80, who
suggested to him, a person she had known for no more than two years, that he take over her
mortgage usng her house as security. To this he pointed out that he was il her doctor and thet
there were therefore ethica problems. However as her only friend, despite the fact she had

lived in Cambridge for some 24 years, Dr White said hefdt “ morally obliged” to help her out.

DR White' s suggestion that the 1990 transaction was Mrs A’s propodition rather than his, is
in our view not supported by the contemporaneous documents or the terms of the agreement

itsdlf.

IN Dr White' s solicitor’ s letter of 20 November 1990 the proposd is very much described as
Dr White s proposd (“ we propose .... we further propose’). Mr D’sfile noteisin smilar
termswhen it talks about “ xx's proposal” , “ The proposal put by xx gives her no option”

and “ ... she has little option but to accept Dr White's proposal” . In cross-examination Dr

White attempted to explain these contemporaneous records avay asbeing “ lawyerstalk’.

WE are stisfied not only was it Dr White' s proposd, but plainly that Mrs A’ s solicitor did not
congder she had any negotiating postion. He recorded in hisfile note that he *“ would have
preferred” the property being sold outright to Dr White but, a the end of the day she hed little

option but to accept the proposal as submitted.
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WE note that Mrs A may have had another option a one Sage. Evidence was given on behdf
of the CAC by L who was an office bearer of xx Lodge in xx in 1990. Mr L explained Mrs
A was axx widow and that he offered to make an approach to the Grand Lodge for funding
s0 that she would not lose her home. Mr L explained he made that offer to Dr White on Mrs
A’s behdf. Mr L explained the principle of any Lodge assstance would have been the
provison of a capital sum interest free with a security over the property which would be

released on the degath of the recipient.

IN cross-examination by Mr Knowdey, Mr L confirmed he could definitely and absolutely
remember explaining the offer he had made to Dr White as outlined to the Tribund in his
evidence. Mr L refuted Mr Knowdey's suggestion, because Dr White was not a Lodge
member, that he may not have understood the possibilities of

xx Lodge financid assstance. Mr L replied “ He [ Dr White] was left under

no illusions whatsoever. My offer to her through himwas turned down. He said I'll take
care of that, or | want to take care of it, put it that way” .

AL SO noted at this point is the evidence given by M, aretired xx of Cambridge, on behdf of
Dr White. Mr M explained he was the xx Lodge Secretary in 1991, 1992 and 1993. He
explained, asafairly senior member of the Lodge, that he would have expected to hear of any
agreement by the Lodge to take over Mrs A’smortgage. Mr M said he certainly never heard

of any formd gpplication for assstance being made to the xx Lodge by or on behdf of MrsA.

ANY agpparent conflict in the evidence of these two witnesses is, in our view, able to be
resolved. Mr L was at painsto emphasise that certainly no forma application for assstance to
Mrs A was consdered by the xx Lodge. From the Tribund’s point of view the importance of
the evidence given by Mr L, which we accept, is that there was the possihility of financid

assistance from the xx Lodge which was not investigated further by Dr White.
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THE imbaance in bargaining positions between Mrs A and Dr White is reflected in the
extremey advantageous terms to Dr White in the 1990 agreement. This was acknowledged

and recorded by Mr D.

THESE digtinct commercia advantages stand in stark contrast to Dr White's claim that the
transaction was to help afriend, and thet the financia sense of it did not meatter to him. 1t seems
to us the smple truth is that because Mrs A had no option (or at least thought she had no

option), she had to accept terms which were extraordinary and to her disadvantage.

IT seemsto be suggested as part of Dr White' s defence to this particular, because he did not
make a profit on the sde of the property in 1997, that he cannot have taken financid advantage
of Mrs A in December 1990. For Dr White it was the evidence of his Chartered Accountant
snce 1994, N, that the actua cogts to Dr White of the funds advanced by him to enable the
purchase to proceed in 1990 exceeded the return made on the subsequent sale of the property
in 1997. Plainly thisis not correct. When ng whether through the 1990 agreement, Dr
White was taking financia advantage of his patient, that assessment must be made &t the date
the agreement was entered into. In other words, as at December 1990, did the terms of the
agreement favour or advantage Dr White? Thefact that Mrs A lived longer than expected is
not relevant to the Tribuna’s determination of this particular. We accept Mr McCldland's
submission that a hindsight test is not gppropriate. The test must be established at the time the

agreement was entered into in 1990.

THE advantages to Dr White and corresponding disadvantages to Mrs A are found in the

following terms and conditions of the 1990 agreement:
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The fixed interest rate was 16.75% which was described by Mr | asbeing “ a very high
non-reviewable interest rate factor” , and is to be compared with a rate of just 16%
being offered by Westpac to Mrs A’s nephew whaose credit rating must have been highly
suspect.
To see how unfair this fixed interest rate was to Mrs A, the Tribuna need only look at the
interest rate referred to in the chartered accountant’ s evidence on an overdraft facility. In
November 1991 the rate was 16.75% from where it progressively dropped to 12.85% in
March 1994 and then increased progressively again to 16.50% by the time the $54,000.00
outstanding balance had been paid off (at March 1995).
Astenant, Mrs A was required to pay $244.00 per week “in rent” plus a haf share of
outgoings including insurance, rates and maintenance.
Theinterest paymentsi.e. “ rent” wereto be offset againg the outstanding baance which,
it transpired, was paid off in four years and three months. In cross-examination Dr White
clamed he was not aware of this provison.
Any outstanding balance of $54,000.00 was to be either forgiven on Mrs A’s desth or her
permanent vacation of the property. Again Dr White claims he was not aware of this

provison.

IN an attempt to disassociate himsdf from what, in our view, are dearly highly favourable terms
to him, Dr White clamed that he was not aware of the terms of the agreement. The Tribuna

condders such aclam is unlikely in the event.

ONE aspect of the evidence given by B warrants mention. In cross-examination Mr Knowdey

put it to Ms B that her talk about Dr White caculating how much profit he was going to make
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following acquisition of Mrs A’s property, was a fabrication. This was disputed by Ms B,

whose evidence on this point we accept.

THERE was evidence from three witnesses that Mrs A both entertained misgivings about the
1990 transaction and, aswell, probably did not understand fully the financid implications of it.
Ms B spoke of Mrs A often talking about the money she and Dr White“ owed” her for her
house, particularly in the context that “ she thought she had been screwed because of the
significant difference between the Government Valuation and the purchase price.”
Concerning probable misunderstanding on Mrs A’s part asto the financid implications of the
1990 transaction, it was Ms O’ s evidence that Mrs A “ believed that Dr White still owed her
about $50,000.00 for her house.” MsO explained in her evidence in chief that Mrs A was
clearly very annoyed that she had let hersdf get involved in a Stuation where she had dlowed
Dr White to purchase her property for $130,000.00 but where he had only paid up
$76,000.00. MsO said “ A could not understand where the rest of the money went” . This
agpect of the evidence given by Ms O was corroborated by the evidence of P, axx whom Mrs

A appointed her atorney under a Power of Attorney on 29 May 1997.

MR P explained he firg met Mrs A gpproximately two years prior to her death on 9 June
1997, after responding to arequest from Dr White to deliver xx to Mrs A from his xx, which
he said he did on severd occasions and he aso ddlivered some xx to her. On thefirst occasion
of delivering xx to Mrs A, Mr P explained that Mrs A inssted that he comein and have lunch
with her.  On this occasion, without any prompting from him, Mr P recounted Mrs A
proceeding to tell him about her life and her dedlings with Dr White and her property. He sad

“ She told me that Dr White had taken over her mortgage. She also mentioned at the
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time that the balance of $50,000.00 had not been paid by Dr White and that she did not
know where it had gone” . In response to aquestion from the Chair Mr P confirmed that Mrs
A’s apparent uncertainty as to the baance of $50,000.00 pointed to a genuine

misunderstanding on her part as to at least one aspect of the 1990 agreement.

ALTHOUGH Mr Knowdey was adle in cross-examination to identify some inconsistencies
in the evidence of Ms O and of another witness, Ms P, the corroborative evidence given by Mr

P stands uncontradicted, and is accepted by us.

FINALLY there is the puzzling possibility that after proper inquiry and appropriate lega
assistance, Mrs A may well have been able to extricate hersdf from her financid predicament
without any involvement of Dr White. In questioning by Mr Cullen it was agreed by Dr White
that on the evidence, Mrs A would have been dligible for a Housing Corporation loan of not
more that $45,000.00, and in addition there was the sum of $26,000.00 which Mrs A
advanced (with or without Dr White' s knowledge) to his Family Trust in 1991. Additionaly
Mrs A had finances within fixed bank deposits approximating $26,000.00 when she died. To
Mr Cullen Dr White acknowledged he may have been mided as to Mrs A’s assats a the
relevant time but said that “ | didn’t pry into A’ sfinancial affairs at all because she was a

private person, | trusted her basically” .

MR Knowdey exhorted the Tribund to treat with caution the evidence tha Mrs A was
confused that $50,000.00 was till outstanding from the origind transaction. Mr Knowdey
submitted, because termina cancer had been diagnosed a short time before Mrs A died, and

because she was on Morphing, it is quite understandable from amedica point of view that she
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was confused as to the balance of $50,000.00 owing under the long term agreement for sde
and purchase. We are bound to say, on the evidence, that probably Mrs A never fully
understood the terms of the 1990 agreement. We consder it issuperficid to arguethat it was
only on account of her ill-hedth towards the end of her life that she reverted to a sate of

confusion in terms of her understanding of the 1990 agreement.

IN brief summary of the evidence we find particular 1 of the charge has been established.
Basicaly the 1990 agreement was Dr White's proposd.  Although the agreement facilitated
repayment of an overdue mortgage, the terms of the agreement were weighted heavily in Dr
White sfavour. Itisdear to usthat Mrs A did not fully understand the agreement, particularly
the manner in which her equity in her property was extinguished over a comparatively brief
period of four years and three months. Furthermore, despite Dr White' s disavowa, he cannot

be excused on the basis that he was not aware of the terms of the agreement.

PARTICULARS:

“Breached ethical and professonal standards by continuing to treat his patient A
having entered into or having been a party to an agreement dated 7" December 1990
to purchasethe property of hispatient A.”

IT was Dr White's evidence that Mrs A started to see his associate, Dr E, around about the
time the agreement dated 7" December 1990 was completed. Dr White explained before Mrs
A darted seeing Dr E he had a discussion with him about her changing. Dr White sad he told
Dr E that Mrs A was becoming too close afriend and that was the reason he wanted her to

change. Dr White cautioned that he did not tell Dr E the red reasons behind him having to see

Mrs A, “ because A did not want anyone to know about her financial arrangements” .
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IN theyearsthat followed Dr White said that Mrs A, whom he described as“ a stubborn old
lady”, did not redly adhere to her part of the verba agreement between them about her

changing doctors.

AFTER atime Dr White explained that because Mrs A found it difficult to like Dr E as her
doctor, and as she did not see eye to eye with him on some things, that she returned to his care.
Over the years Dr White said Mrs A gradudly forgot the agreement to see Dr E and was

seeing him again instead.

THE agreed bundle of documents contains a printout of Mrs A’smedica records. From these
records it appears that she became a patient of Dr White with afirst consultation on 27 June
1988 and that that doctor/patient relationship continued through until there is a record of her
consulting Dr E on 30 November 1990. Excluding four further consultations on Dr White
(3/22/90, 29/4/91, 22/7/91 and 5/9/91) which he dismissed as being in respect of repeat
medications, and therefore not counting, the medica records printout indicates that Mrs A
continued to be a patient of Dr E throughout 1991 and up until 5 May 1992 when there isa
record of her consulting Dr Whitefor a“ pain in left arm” . Theregfter through and until 20

February 1997 the medica recordsindicate that Mrs A remained a patient of Dr White.

M R Knowdey disputed Mr McCldland’ s submission that for the period of some 14 months
only from December 1990 Mrs A remained a patient of Dr E. We consder Mr Knowdey's
description of this submisson asa® most damning misrepresentation” to be an overstatement
of the pogtion. If Mr McCldland was to have ascribed a period of some 20 months for
subsistence of the doctor/patient relationship between Dr E and Mrs A, that would have been

more accurate.
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FROM the medica records it seems clear enough that Mrs A became a patient of Dr White
again with effect from the 5 May 1992 consultation. From that date until at least 20 February

1997 the medica records indicate that Mrs A consstently remained a patient of Dr White.

IT was submitted by Mr McCldland, a submission we uphold, that it provides no defence to
Dr Whiteto this particular by showing that for a period, in our view 20 months, thet Dr E, rather
than Dr White generdly (but not without exception), trested Mrs A. The hollowness of this
argument is demondtrated by the fact that Dr White Sarted tresting Mrs A again on 5 May
1992 and that under the terms of the agreement it was not until some three years later that Mrs

A had in effect paid off the outstanding balance owed by Dr White.

NOR, aswasfurther submitted by Mr McCldland, does Dr White' s clam that over the years
Mrs A gradualy forgot the agreement to see Dr E and was seeing him again instead, provide
him with any defence. It was not a question of years. The records show that Dr White was
acting as Mrs A’s doctor within 20 months of entering the agreement. At dl timesit must be
remembered that the Agreement for Sde and Purchase was a long term arrangement, the

obligations under which had not been fulfilled when Dr White resumed treating Mrs A.

AND nor does Dr White' s clam that he felt unethical refusing to see her provide him with a
defence. As Professor Gillett said in re-examination by Mr McCldland, it is the doctor’ s duty
to bring the doctor/patient relationship to an end:

“ ... s0 the doctor has to be quite firm and signal to the patient that the professional
relationship has been transcended that he is not able under those circumstances to
provide detached professional care, which iswhat every patient needs, and that therefore
he must step aside. That’s the only way to secure both of them against any prejudice of
their interestsin the future.”
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DESPITE the advice of Mr Williams, Dr White continued as Mrs A’s doctor for many years
with al potentia for influence over her that hisrole asadoctor carried. Under the terms of the
1990 agreement Dr White, as Mrs A’ s doctor, remained in a postion where he stood to benefit
from Mrs A’ s degth or her displacement from the property. Throughout this period Dr White
had avery red interest in the speedy degth of his patient and, as observed by Professor Gillett,

thisis not conducive to sngle-minded care in the best interests of the patient.

DR White sreference to and description of the strong emotiona bond that Mrs A devel oped
towards him does not provide a defence or judtification. As Professor Gillett said in evidence:
“1 must say that is quite a worrying fact in and of itself, to allow that kind of relationship
to grow and remain as the sole medical adviser of a patient, it seemsto meisto ask for
trouble. Its exactly these reasons which cause us to advise doctors not to treat their own
families or close associates. ... It would heighten both the potential for exploitation and
the potential for injudicious and partial conduct on behalf of both parties, and it is
exactly those complications and their untoward effects on professional distance and
judgment that we have to be very careful about.”

WE are satisfied Dr White was well aware of the risks when he continued to treet MrsA. He
was aware of the very serious ethical issues which arose out of him being a party to the 1990
agreement. Despite his protestations to the contrary, there is merit in Mr McCldland's
submission that Dr White knew that the way the agreement was worded advantaged him and
that he could benefit from Mrs A’s early deeth. However, despite Mr Williams advice and his

own knowledge that he could be acting unethically and unprofessiondly, he was prepared to

take therisk. In doing so he misconducted himsdlf a the highest leve.

EXPRESSLY dlowing for aperiod of some 20 months from December 1990 until May 1992
during which Mrs A was generdly under the care of Dr E, we find that the facts aleged in

particular 5 of the charge have been proved to the required standard.
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PARTICULAR 6:

“Breached ethical and professonal standards by entering into, or being a party to
unsecured borrowing of approximately $27,000.00 about the end of 1991, or the
beginning of 1992, from A, a person who wasor, up until recently, had been a patient
of his”

THE Tribund is faced with a direct conflict on the evidence in respect of the $27,000.00

unsecured loan.

THERE is no dispute that Mrs A made an unsecured undocumented |oan of gpproximately

$27,000.00 to assist the White Family Trust in purchasing a section at xx, Xx.

THE Tribund must consider how likely Dr White' s clam is that as a trustee he had no idea
whatsoever where the money for the Trust’s purchase of xx came from. Mr McCldland
submitted:
“To suggest that he did not know where the money came fromis asking the Tribunal to
accept that the entrepreneurial Dr White is totally nai ve in matters concerning the
Trust”.
IT was B's evidence that Dr White negotiated the arrangement with Mrs A who had savings
in the bank which she was being taxed on because of the surcharge. Ms B clamed it was
agreed that she and Dr White would borrow the money and then A could be taxed lessin
respect of the surcharge but would not lose out on the amount of superannuation she received.
In her brief of evidence Ms B explained that she and Dr White agreed to repay Mrs A a the
current interest rate with payments of $220.00 in cash on thefirst day of each month. MsB
further explained Dr White ensured that they met these monthly payments by taking non-
receipted cash graight from thetill at thexx. MsB said she used to take the money around to

Mrs A a her home when the payments fell due. Post-xx Ms B said her understanding was thet
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Dr White told P, his xx, to ensure that the money was given to Mrs A.

THE evidence of O and P confirmed Ms B’ s account that each month on Dr White' s direction
the sum of $220.00 in cash was paid to Mrs A, such money coming from non-receipted cash

from the xx.

THEIR evidenceis dso supported by Mr P who described how on 3 June 1997 Mrs A had
told him that Dr White owed her that sum (as well as abed) and that as her attorney he had to
make sure he recovered the money, saying “ He knows he owes me”. Mr P said Mrs A
explained Dr White had told her never to tell anyone about the loan because the IRD did not

know about it.

MR P's evidence was that when he raised this with Dr White he was “ speechless’ and in
respect of the ingtalments of $220.00 he said “ Yes, yes | spoke to her about it - I'll go

around and find out from A what | owe her. How does she want the money.”

HAVING assessd dl the evidence Mr McCldland submitted it isfor the Tribund to determine
whether the CAC witnesses were fabricating their evidence in this respect. In our view this

submission is an over-smplification of the issue under focus.

THE inquiry is specificaly directed to whether the borrowing of approximately $27,000.00
(Tribund’ s emphasis) was undertaken by Dr White through or by his Family Trust. The loan
repayments arrangement may offer some evidence of subsequent knowledge on the part of Dr
White, but not necessarily that he was a party to the origina borrowing. It is necessary to

examine the defence evidence concerning this particular, carefully and in some detall.
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IN his evidence in chief Dr White explained he did not know anything about the loan of
$26,000.00 until Mrs A told xx and himself about the money in April 1997 during one of her
brief says at their housein this period. He thought it was the weekend prior to he and xx going
to Audrdia (19-20 April). Dr White said Mrs A was embarrassed for not having told him
sooner but said she had promised B that shewouldn’'t. Referring to the statement he received
for the purchase of the section a xx, Dr White noted the funds were split into $11,500.00 and
$26,900.00 but the latter payment made no mention that it was aloan from Mrs A. Asthe
Trust’s bank account had $3,700.00 being deposited into it every month, Dr White said he

thought there was sufficient fundsin the account to pay the entire purchase price of $40,000.00.

IN his supplementary brief Dr White said on hearing about the loan he was not very happy with
Mrs A, but that he had told her he would continue paying her the interest that Ms B had been
paying her monthly, and that he ingsted the full amount of the loan needed to be repaid to her

immediately. However Mrs A was indgstent that she did not want the loan repaid.

IN cross-examination Dr White darified thet he was unaware of the precise source of the funds
for purchase of the section in xx because “ | asked xx if we had enough money to pay for it
and she said yes and we bought it” . Dr White was adamant that he had no knowledge of the

source of the funds used to purchase this section other than in avery genera and non-precise

way.

IN answer to aquestion from Mr Cullen, Dr White Stated:

“ The money ended up in the Trust without my knowledge ... What A told me in February
1997 .... | don't think A knew where the money was going - xx put the money without my
knowledge into the Trust.”
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IN asupplementary brief xx referred to an occasion during February 1997 when Mrs A came
to stay at Peake Road with Dr White and herself when she was not very well. On one
particular day Msxx said she overheard Dr White and Mrs A * talking about some |oan that
involved B” and that “ A wanted the loan to just be forgotten and given to the family and

used for things like the education of the children” .

Q, previoudy a xx who said she helped Ms B look after xx from 1992 to July 1995, gave
evidence for Dr White. On the subject of the loan it was Ms Q' s evidence that early in 1995
she remembered Ms B mentioning to her that she had borrowed money from Mrs A. Although
Ms B did not say how much she had borrowed, Ms Q said she did say she was not to mention

the loan to Dr White.

DURING one of severd vigtsby Mrs A to the home of Dr White and Ms B (pre-separation),
MsQ sad Mrs A aso mentioned she had loaned B money, dthough she did not say how much
she had loaned but “ she did tell me not to tell Meredith” . Ms Q concluded she had never
heard anything which had led her to believe that Dr White knew about the loan made by Mrs

A to B.

EVIDENCE was given for Dr White by R, a patient who did odd jobs around Cambridge
prior to being employed as axx. It was Mr R’s evidence that in the latter part of 1996 he
asked Dr White if he had any work which he could do. Dr White arranged for him to go and
see Mrs A, whom he had not met before being introduced to her by Dr White. Mr R said he
was hired by Mrs A to do gardening on a casud basis around her home, usudly for 2-3 hours

acouple of times per week. After the wages for hiswork accumulated to about $500.00 he
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asked Mrs A one day for the money owed. She said she didn’t have the money to pay him but
that B had borrowed some money off her and was going to pay her some money soon and that
when she did he (Mr R) would be paid from that money. Mr R said Mrs A told him that he
must not gpproach Dr White for the money because Dr White did not know anything about the

money that she had |oaned B.

EVIDENCE was dso given for Dr White by S, a retired Cambridge xx, who had been a
neighbour of Mrs A and had known her in xx for about 10 years prior to her desth. He said
he had dso known Mrs A during the war in 1941-1942. Mr S gave evidence on avariety of

metters concerning the charge againgt Dr White.

CONCERNING theloan of $26,000.00-$27,000.00, having read paragraphs 20 and 21 of
the brief of evidence of B concerning the matter, Mr S explained:

“1 do not believe that what B saysisthe truth. | say this because a couple of years ago
A told me about the $26,000.00 loan. .... A told me very clearly that she had loaned the
$26,000.00 to B without Meredith knowing about it and she did not want Meredith to find
out about it.”

IN cross-examination P conceded to Mr Knowsdley, concerning loan repayments of $220.00

per month, thet * so there were no instructions to you from Dr White to do with this money

.... Not directly to me” .

IN answer to aquestion from Mr Cullen, the White Family Trust's accountant explained it was
possible for atrustee not to know the precise source of funds used for afinancia transaction.

He darified, in effect, thet individud trustees may not be involved in day to day affairs of Trust
business and may rely on receipt of aset of Annua Accounts for an overview of annud Trust

transactions.
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CROSS-EXAMINATION of MsB on the subject of the undocumented loan of $26,000 or
$27,000.00 a the resumed hearing in December did not offer us much re-assurance that Dr
White was knowledgesble about the [oan when made origindly. Confirming to Mr Knowdey
that she had read the supplementary brief of Ms Q, Ms B explained she could not recal ever
telling Ms Q that she had either borrowed money from Mrs A or that she had told her that she

should not mention the loan to Dr White. The tenor of this evidence was unconvincing.

HAVING made a careful assessment of the evidence, the Tribund has not been persuaded thet
the facts dleged in particular 6 of the charge have been proved to the required standard.

Accordingly the Tribuna finds in favour of Dr White in respect of particular 6 of the charge.
Although there is merit in Mr McCldland's submission thet it is difficult to comprehend Dr
White could be so nai’ ve in matters concerning the Trust, the Tribuna has concluded, by
reference to the weight of the evidence adduced on behdf of Dr White, thet he should be given

the benefit of any doubt.

RELIABILITY OF WITNESSES.

ON many of the issuesraised by the charge, especidly thosein particulars 2, 3 and 4 which will
be discussd in the section of the Decison immediately following, the Tribuna is faced with
mearkedly differing accounts from witnesses and documents from the CAC on the one hand and

Dr White and his witnesses on the other.

IT isentirely for the Tribund to resolve those differences or conflicts. It isnot amaiter for the
witnesses who have given evidence on behdf of Dr White to determine the credibility of the

CAC witnesses. For example, the statement by Q that:
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“ Meredith was a very hard working, truthful and honest person. B on the other hand was
a complete liar. She was on another planet so far asto telling the truth was concer ned.
| would describe her asa regular liar”

is not determinative of credibility.

IN dosng Mr Knowdey submitted there are numerous examples of the unrdiability of the
prosecution evidence, particularly the evidence given by O, and P, Mr L, Mr H, Mr | and B.
It was Mr Knowdey's submisson on behdf of Dr White that the Tribund should prefer the
evidence of peoplelike Q, R, S, Dr G, Mr D, T, K and dl the other defence witnesses indluding

Dr White and xx.

AN integrd part of the defence advanced on behaf of Dr White has been a chdlenge to the
reliability of many of the CAC' s witnesses. In short it was argued that many of the CAC

witnesses are part of agrand conspiracy to drive Dr White out of Cambridge.

APPARENTLY as part of the conspiracy theory, severd CAC witnesses were questioned
about ther friendship with B and whether or not they took part in a meeting held on the
Saturday before the hearing commenced in October. We agree with Mr McCldland that the
snister connotations which the defence tried to attach to that meeting gppear to be without
subgtance. Mr McCldland' s explanation, which we accept, is that that meeting was held at the
CAC'srequest s0 that the witnesses could consider the statements which had only two days

before been made available on behdf of Dr White.

THERE can be no denying that B and Dr White have been involved in xx; nor that both Dr F

and Mr H have ssparatedly been involved in disputes with Dr White over business matters which
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have resulted in various Court proceedings being issued. These are matters which the Tribund

has taken into account when congdering reliability.

THE transcript shows that both P and O were cross-examined at considerable length about
goparent inconsstenciesin severd diary entries made by them. Certainly some inconsstencies
in the diary entries were exposed by Mr Knowdey in cross-examination. Notwithstanding we
are of the view that the generd thrust of the evidence given by O and P, and for that matter P,

was reliable, and that any inconsstenciestdll very much againgt a conspiracy theory.

PARTICULAR 2:
“Breached ethical and professional standards by continuingto treat A as a patient

between the months of March and April 1997 at a time when he was engaged with
financial negotiationswith thesaid A.”

PARTICULAR 3:

“Breached ethical and professonal standards by benefiting either directly or indirectly
under an all obligations mortgage executed by A on the 15" day of April 1997 under
which the amount recover able was limited to $100,000.00 to secure a loan in favour of
the xx as borrower.”

PARTICULAR 4:

“Breached ethical and professonal standards by engaging in financial negotiations

over the period March - April 1997 with A a person who was or up until recently had
been a patient of his.”

IT is appropriate that particulars 2 and 4 be dedlt with together followed by particular 3. In

composite summary the dlegation isthat Dr White breached ethica and professond standards

by:
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@ engaging in financid negotiations over the period MarchVApril 1997 with Mrs A who
was or up until recently had been his patient; and
(b) benefiting @ther directly or indirectly under an dl obligations mortgage executed by Mrs
A on 15 April 1997 under which the amount recoverable was limited to $100,000.00
to secure aloan in favour of xx as borrower; and
(© continuing to treat Mrs A as a patient between the months of March and April 1997

a atime when he was engaged in financid negotiations with Mrs A.

DR Whit€ s evidence was that Mrs A remained in his care until 22 January 1997 and then she
wasin his shared care with Dr F until 20 February and from then until 14 April 1997 (when Dr

G took over) Mrs A wasin Dr F s sole care.

THE Tribund is faced with various contradictory reasons advanced by Dr White for stopping

to act asMrs A’ s doctor.

ONE reason advanced was that Dr White had become too close to her and when he learned
that she had cancer on 30 January and because he would end up caring for her he knew “ that

she would have to change doctors” .

ANOTHER apparent reason is that on learning that she had cancer (January 1997) Dr White
sought advice from his solicitor, Mr xx. That advice was because of Mrs A’sillnessthetrust’s
rights under the 1990 agreement would become exercisable when she died or vacated the
property, and therefore he should not continue to treat her and should arrange for another

doctor to take over.
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SIMILAR advice was given by Mr xx at the end of February 1997 when he said he again

“ became aware that Mrs A had cancer which was likely to be terminal ...” .

WHEN explaining to Dr G on or about 14 April 1997 why he wanted him to take over Mrs
A’s care, Dr White mentioned that he had financia dedlings with her and that he had been

advised by his solicitor to no longer see her as a patient.

HOWEVER despite dl the above Dr White suggests that:

“The main reason that | tried get A to change doctorsin 1997 was that | had recently
started a new doctor in the practice, Dr F, and | saw an opportunity to get A to follow
the original advice of Dr Dean Williams to change from me.”

THE confusng and contradictory nature of the evidence asto the timing of and the reesonswhy
Dr White explained he could not continue as Mrs A’s doctor, themselves highlight the

unsatisfactory nature of his explanaion of the events leading up to the execution of the

mortgage.

IN support of the shared care theory, Dr White states that Dr F saw Mrs A on 22 January
1997 when shared care commenced from that time, and that Dr F ordered an abdominal
ultrasound scan on 28 January 1997. In cross-examination Dr White went even further in
atributing a doctor/patient relationship by Dr F to Mrs A when he explained “ ... From about

20 January to 14 April Dr F had exclusive care ... yep, that’s correct, he was the doctor” .

IN terms of aforma hand-over of responghbility from himsdlf to Dr F, it was explained by Dr
White in cross-examination that a computer entry made by him on 20 February 1997 was

evidence of the hand-over arrangement.
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10.12 AT this point it is noted tha there was a consderable amount of evidence concerning a
computer entry made by Dr White on 20 February 1997 and whether subsequently, aleged to

be during May 1997, Dr White tampered with the earlier entry to make it read differently.

10.13 WE do not propose to go into any detail concerning the dlegations of O, P and Dr F that Dr
White changed the entry made on 20 February 1997 to make it gppear that it was on this date
that he told Mrs A she had to become Dr F's patient. Evidence was given on behaf of Dr
White by Dr Stewart, a fulltime medica software developer since 1990, that it was extremely
unlikely that the data could have been tampered with in any way as claimed. Suffice for usto
conclude, dthough it is difficult to understand how three witnesses could be genuingly mistaken
over the entry in question, that Dr Stewart’s evidence, as an expert witness in computer
software development, will be preferred in thisingtance. It matterslittle that we are unable to
reconcile the evidence concerning the computer entry, because otherwise the evidence against
Dr Whiteis compelling so far as concerns our findingsin respect of particulars 2, 3 and 4 of the

charge.

10.14 DR F denied ever seeing Mrs A on 22 January. In this regard the Tribund has noted the
evidence of Mr S, the xx friend of Mrs A. Hereported seeing Dr Fscar a MrsA’splacein
late January 1997. Mr Sdso gave evidence of Mrs A teling him that “ she did not have much

faith in her new GP, F”.

10.15 THE Tribund prefersthe evidence of Dr F that he answered a one-off summons from Dr White
to see Mrs A on 26 February 1997. Mr Knowdey's cross-examination of Dr F concentrated
on aress of disagreement between him and Dr White, in particular the business disagreement

which deveoped following Dr F s purchase of a share of the goodwill in Dr White' s medicd
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practice. Under cross-examination Dr F confirmed having been engaged in adiscusson by Dr
White concerning Mrs A “ a few days prior to 26 February” when he said he was asked by
Dr White to give an opinion on her condition, and on the 26™ of February when he saw her.
Dr Fflatly denied having seen Mrs A before 26 February asadoctor. Asto taking over Mrs
A’scarehesaid “ ... at no stage was it mentioned | should take over her care as her

doctor. | was asked to see her and give an opinion on her medical condition”.

10.16 THE Tribund is satidfied that Dr F sverson of his engagement by Dr White to give a second

or independent opinion concerning Mrs A’s medica condition, isto be preferred to the verson
proffered by Dr White, that Dr F became Mrs A’s sole GP from 26 February 1997. In
preferring Dr F s evidence the Tribund gained no impression that Dr F was being other than
completely frank and straight forward in the answers he gave under cross-examination and
questions by members of the Tribund. Specificaly Dr F denied having ever visted Mrs A a
her home. He said he didn’t even know where her housewas. So far as Mr S seeing his car

a Mrs A’shouseis concerned, Dr F said he bdieved that Mr S must have been mistaken.

10.17 THE Tribund isaso satisfied that Dr F did not requisition an ultrasound scan for Mrs A around

10.18

about the time of his consultation. The contemporaneous records show that the scan was
ordered by Dr White and the report was addressed to him. Dr White' s explanation for thisin

his evidence was that he did order the scan because it was “ convenient” .

IN total contradiction of the shared care theory is that over that month period it is only Dr

White' s entries that appear in the medical notes.
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AFTER 26 February 1997, the date on which Dr White claims Dr F assumed full respongibility
for Mrs A, and despite the fact that there are no medica notes for Mrs A for the period 24
February to 14 April 1997 (when Dr G took over), the contemporaneous documents show that
Dr White was in fact her doctor over this period. On 25 February Dr White prescribed
Hacionfor MrsA. Asked by Mr McCldland if the prescription bore his signature, Dr White
replied “ 1 can’t remember writing it”. On 26 February 1997 Dr White wrote out a
prescription for Mrs A. On 28 February 1997 Dr White requested blood tests. Dr White
sgned a specidist approved (Mr xx) prescription on 10 April 1997 for Mrs A (for Dipflam)
which was uplifted by xx. On 17 April 1997 Dr White prescribed himsdf Halcion which
subsequently was found in Mrs A’ s possession on her admisson to xx Hospital. In hisevidence
Dr White atempted to explain these contemporaneous records away as al being part of the

“ grand conspiracy” . and “ to continue the illusion that A had not changed doctors” .

IT issad by Dr White that this londy woman with no friends did not want anyone in Cambridge
to know that she had cancer; she did not want people to know that she had changed doctors,

and she was most concerned that P and O would gossip about this.

THI S explanation is unconvincing. 1t does not stland up to scrutiny. It overlooks the fact that
both P and O had completely unrestricted access a any timeto Mrs A’s medica notes which,
as early as 22 January 1997 and theresfter, included references highly suggestive of cancer,
including a reference to a report confirming cancer. Mrs A would have been aware that the

gaff would have access to her notes.

| F there were concerns in early 1997 about P gossiping about confidentid petient information,

it seems extraordinary that Dr White had described her in areference given a her request as
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a“ good employee” . It isdso difficult to reconcile this explanation with the fact that Mrs A
subsequently asked P to become her xx and appointed her husband as xx and the fact that it
was P and O who were present at Mrs A’s death. Dr White and xx seek to explain this avay

as confuson on Mrs A’s part.

THERE are other contemporaneous records and statements which dso indicate that Dr White
continued in hisrole as Mrs A’ s doctor after 20 February 1997 and past the period when the

mortgage was negotiated.

HAVING met with Mrs A on 4 April 1997 and taken her ingtructions in respect of the
mortgage, Mr | wrote to Mrs A referring to “ the doctor/patient relationship which exists
between you” . Why ese would a solicitor with Mr I’ s experience describe their relationship

in such terms unless Mrs A had told him that Dr White was her doctor.

AN Income Support Needs Assessment Form completed on 30 May 1997 identifies Dr White

as being Mrs A’s doctor.

MRS U, previoudy xx of xx & the rdevant time, Sated in evidence that Mrs A had told her that
Dr White was her doctor but that he had asked her to go and see Dr G and that she had
transferred to Dr G because Dr White had “ xx and he doesn’t want her to know what her
income and earnings are” . Mrs U explained this made absolutely no sense to her at dl,
except it was obvious to her that Mrs A did not want anyone to think that Dr White was her

doctor.
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10.27 WHILE a xx MrsU said she saw Mrs A every day a least once or twice. The only thing she

ever said to her in response to her question “ Are you alright?” was “1’'m worried but |

promised not to tell” .

10.28 ANOTHER witness outside the conspiracy theory, V, who was on duty & xx when Mrs A was

10.29

10.30

admitted on 5 May 1997, said Dr White stopped her and explained “ Could you please take

good care of Mrs A because she's my favourite patient and a friend ...” .

M SV dso explained that Mrs A told her Dr White was her doctor “ but that he was not

supposed to be now” .

FOR the purposes of particular 2 we find that Dr White did continue to treat Mrs A asapatient
between March and April 1997 when he was dearly engaged in financid negotiaionswith her.
We accept Dr F's evidence, (and in so doing we reject the evidence advanced by and on
behdf of Dr White), that he did not become Mrs A’s GP, and that his only involvement with
her was on a one-off basisfor the purpose of the consultation which took place on 26 February
1997. Additiondly the Tribund is stisfied, and so finds, thet the evidence quite dearly shows,
and it was even admitted by Dr White himsdf, that he did act as Mrs A’s doctor up until 20
February 1997, so for the purpose of particular 4 thisis sufficient. In summary, having made
acareful assessment of dl the evidence, the Tribund is satisfied, to the required standard, and
5o finds, that particulars 2 and 4 of the charge have been established. It remains for usto

examine particular 3.



10.31

10.32

10.33

10.34

10.35

40

FOR particular 3 it is necessary to show that Dr White benefited either directly or indirectly
under the mortgage executed by Mrs A. At the time the mortgage was executed the Family

Trust was a 50% shareholder in the xx. Dr White was a Director of the company.

THE company owned the premises a xx from which Dr F, Mr H and Dr White practiced

separately.

THE xx premises were subject to a mortgage to the ANZ Bank. The ANZ Bank also had a

mortgage over the xx property in respect of the same loan.

WITH the sde of the xx property on 27 March 1997 it became necessary to obtain dternative
security and, as Dr White said, the bank put him under pressure giving him a deadline by which

to secure his part of the mortgage to the Centre.

| F dternative security could not be found then the loan from the ANZ Bank was a risk, which
would then have put the company’s ownership of the xx premises at risk. Thisin turn would
have put Dr White' s occupation of those premises at risk. Therefore by arranging dternative
security Dr White benefited. Although denying the mortgage was his proposd, an aspect of
particular 3 which we will discuss shortly, under cross-examination Dr White conceded to Mr
McCleland, for him to approach an 87 year old woman whom he had been treating for seven

years to ask her to Sgn a mortgage on his behdf “... would be terrible, it wouldn't be

appropriate” .
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WE consder the answer given by Dr White in cross-examination as to whether he received a
benefit by virtue of Mrs A sgning the mortgage can be condrued afirmatively. Mr McCleland
asked Dr White “ Do you understand, or do you agree that by entering into this mortgage
you were receiving a clear advantage - she was helping you out?” Dr Whitereplied“ She

was’ .

FINALLY it remainsfor usto examine the background circumstances in which Dr White had
Mrs A sgn the mortgege, because we consder they may exacerbate his culpability under

particular 3 of the charge.

DR White seeks to minimise his culpability in repect of the mortgage by explaining that Mrs
A had asked him whether he would like to use her house as security, and that as he had rescued
her financidly in 1990, it was now her chance to hdp him out, and thet it was the least she could

do: “Shewas hell bent on helping me” .

UNFORTUNATELY Dr Whit€ sversgon of eventsis not supported, and is contradicted by
the independent contemporaneous documents which clearly show it was Dr White who in fact

approached Mrs A for assistance.

IN the letter from Dr White s solicitor dated 27 March 1997 (Mr xx) it is Sated thet:
“ ... Mr White has had discussions with A regarding her home ...”
and that

“ Mr White asks that your client execute a mortgage in favour of the ANZ Bank to enable
him to be provided with funding of $100,000.00"
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DR White seeksto explain thisaway asbeing “ ... the way the lawyerswrite letters” .

IN hisletter of 9 April 1997 to Mrs A recording their meeting Mr | stated:

“ 1t is my under standing from you that in recent weeks Dr White had approached you to
agree to mortgage the property in a situation where Dr White has sold a property as a
result of xx and is required to give the ANZ substituted security.”

and;

“ The fact that Dr White approached you direct at all to request that you mortgage the
property thereby exposing yourself toriskis...”

IN cross-examination Dr White disputed that it was him who had asked Mrs A to give the

mortgage, and that Mr | had got it wrong in this regard.

10.44 ADDITIONALLY werdy on the evidence of P and O when they describe how Mrs A told

10.45

them that Dr White had gpproached her for the mortgage. As explained earlier in the Decision,
certain inconggencies in the diary notes evidence of these two witnesses does nat, in our view,
serve to discredit the overdl thrust of the evidence of these two witnessesasto Mrs A’s mental
date in the twilight of her life. More disturbingly, and despite Dr Whit€e' s protestations to the
contrary, thereis clear independent evidence and contemporaneous records to show that he

brought some pressure to bear upon Mrs A.

THE relevant sequence of events was that Mrs A sought advice from Mr | on 4 April 1997.

Having explained to her the risks of signing the mortgage (i.e. that she would become liable to
the ANZ Bank for the borrowings of the xx and that if there was any default the bank would
have the right to sell her property and force her to vacate it, she agreed to the second of three

options which provided for the regidration of alease for life againg the title to the property.
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Dr White daims “ maybe this guy bulldozed his way through this old lady, thought he
knew best” . But within two hours of passng that advice onto Dr White' s solicitors, Mrs A
telephoned Mr | and told him she had agreed to execute the mortgage despite hisadvice. Mrs
A confirmed a the time that Dr White was present when she made this telephone cal. Dr

White, asindeed he must, denies this.

DR White'sdenid isin stark contrast with the independent contemporaneous record of that
event. In hisletter of 9 April 1997 to Mrs A Mr | placed on record for her benefit:

“Within two hours of relaying that information to Dr White' s solicitors you tel ephoned
to advise that you had now decided not to take my advice and that you wished to sign the
mortgage. It transpired that the telephone call was made with Dr White present at your
house. | suggested to you that the matter be left until this current week and that you

should think further about it over the weekend. Apparently the suggestion which | made
to register a lease for life prior to the ANZ Bank mortgage has not been pursued.”

ARRANGEMENTS by Mr xx in his capacity as Dr White s solicitor were made for Mrs A
to obtain independent lega advice from Mr K and he or Dr White's solicitor required an

independent medica certificate asto Mrs A’s competence which was obtained from Dr G on

14 April 1997 (being the first time he saw her).

MR | gtated in evidence that anybody asking another person to provide security over that
person’s property for aloan thet is not theirsis putting the owner of the property in an avkward
position that they should not be put in. Mr | wasin no doubt that Dr White was forcing Mrs
A to execute the mortgage. Ashe put it:

“His mere presence with her do you say that means that he's forcing her into the
mortgage .... undoubtedly. His mere presence when sherings.... it hasto be seen against
the background which is 2 hours before that telephone call she had been in my office we
had had a lengthy discussion, | had given her options, one of which was a middle ground
option which we decided to pursue, | relayed that to the White Trust’s solicitor in
Cambridge, the next thing that happened was 2 hours later she’'s on the phone to me
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quite adamant that she was going to sign the mortgage and was obviously on a
completely different tack than the one she had discussed in my office. And to you that

means that Dr White must have been forcing her intoiit ..... I wasn’t in too much doubt
about that.”
MR I’ s evidence before the Tribund is entirely congstent with the statement in his letter of 9

April 1997 that:

“While you may have agreed to give the mortgage, | consider that thereis neither legal
nor moral obligation on you to carry out that agreement, firstly, for the reason that the
promise was extracted from you under some degree of moral pressure....”

IN the course of their meeting Mrs A had told Mr | that she did not want to be “ put in a
position where they could put me out” . Thiswas certainly consstent with Mr D’ sfile note
in November 1990 that she did not want the property to be mortgaged. MrsA told Mr | that
Dr White would be angry if she did not sign the mortgage when she said she would. Mr |
formed the impression that she did not fully understand the risk that she was putting hersdlf in
by sgning the mortgage, and he certainly did not expect awoman of her age to understand thet

rik. Mr | made the comment “ Mrs Aringing mein Dr White' s presence led me to the view

that he “ had her arm up her back”” .

THI S independent and contemporaneous evidence fully corroborates the evidence of P, O and
Pthat Mrs A had told them that Dr White had forced her into Sgning the mortgage, that xx hed

dammed the phone down and ordered her to ring Mr .

FOR the purposes of particular 2, 3 and 4 the CAC is not required to establish that Mrs A was
actudly pressured into executing the mortgage. However having found from clear independent

evidence and contemporaneous records that Dr White brought some pressure to bear on Mrs
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A, inour view thissmply aggravates or increases the degree of culpability on Dr White' s part.

10.53 WE find particular 3 of the charge established to the required standard, that Dr White breached

11.

111

11.2

11.3

ethica and professonad standards by benefiting ether directly or indirectly under an al
obligations mortgage executed by Mrs A on 15 April 1997 under which the amount recoverable

was limited to $100,000.00 to secure aloan in favour of the xx borrower.

DISGRACEFUL CONDUCT IN A PROFESSIONAL RESPECT:

IN determining whether or not the facts which are proved amount to disgraceful conduct in a
professona respect, the Tribuna must ask itsdf whether Dr White has acted, or failed to act
in amanner “ which would be reasonably regarded as disgraceful or dishonourable by his

professional brethren of good repute and competency” .

DISGRACEFUL conduct in a professional respect is conduct deserving of the strongest
reprobation. 1t may indude conduct connected with the profession in which Dr White hasfdlen
short, by omission or commission, of the standards of conduct expected amongst registered

medica practitioners. Such faling short asis established must be grave.

THE full Court conddered the test for disgraceful conduct in Brake v Preliminary
Proceedings Committee (Auckland, HC 169/95, 8 August 1996) and held (p 7):

“The test for “ disgraceful conduct in a professional respect” was said by the Privy
Council in Allison v The General Council of Medical Education Registration to be
met:

If it is shown that a medical man in the pursuit of his profession has
done something with regard to it which would be reasonably regarded
as disgraceful or dishonourable by his professional brethren of good
repute and competency.
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It is apparent from thistest, and fromthe later casesin which it has been adopted, that
it isan objective test to be judged by the standards of the profession at the relevant time

In considering whether conduct falls within that category, regard should be had to the
three levels of misconduct referred to in the Act, namely disgraceful conduct in a
professional respect, s58(1)(b); professional misconduct, s43(2); and unbecoming conduct

A2B(2). Obvioudy, for conduct to be disgraceful, it must be considered significantly
mor e culpable than professional misconduct, that is, conduct that would reasonably be
regarded by a practitioner’s colleagues as constituting unprofessional conduct, or as it

was put in Pillau v Messiter, a deliberate departure from acceptable standards or such
serious negligence as, although not deliberate, to portray indifference and an abuse of the
privileges which accompany registration as a medical practitioner.”

THE charge againg Dr White comprises a number of particulars which the CAC submits
separately amount to disgraceful conduct. The CAC further submits that when two or more of
the particulars are congdered cumulatively they dso amount to disgraceful conduct. Asthe
Court of Apped sad in Duncan v the Medical Practitioners Disciplinary Committee [1986]

INZLR 513:

“When there is a comprehensive charge as well, the Council should go on to consider it

after determining the separate charges. Having made the findings on the separate
charges, they should arrive at a conclusion as to the overall gravity of the conduct of

which they found the practitioner guilty.”

IT isthe CAC s submission that in this case, when the Tribuna stands back to consder the
overd| gravity of Dr White's conduct, it will have no difficulty describing it as disgraceful

conduct in a professiona respect.

CLAUSE 5 of the Code of Ethics of the New Zedand Medical Association, while helpful, is
not determinative of the charge againg Dr White. The requirement that “ all conduct in the
practice of the profession is above reproach” , is a very subjective test, and is difficult to

apply in the objective manner demanded. The added requirement, that none of the specified
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advantages are taken of any patient, must be interpreted conjunctively. Strict rules of statutory

interpretation need not apply in interpreting the Code of Ethics.

FOR our determination that Dr White's conduct is disgraceful conduct in a professiond respect,
consderable relianceis placed on the evidence of Professor Gillett. Mr Knowdey succeeded
in cross-examination in diluting the impact of some of Professor Gillett’ s evidence concerning
the behaviour of Dr White. However we conclude that Professor Gillett did not resile in any

subgtantial way from the evidence which he gave in condemnation of Dr White' s conduct.

A brief word about Professor Gillett’ s background and credentialsis gppropriate. His present
position is neurosurgeon & Dunedin Hospitd, Acting Head of Department for Neurosurgery and
Professor in Biomedica Ethics and Philosophy at the University of Otago. After gaining an
FRACSIn 1982, Professor Gillett enrolled a the University of Oxford where he gained a D.Phil
degreein 1986. Following this hetook up a Fellowship by Examination e Magdaen College,
Oxford, where his research was on medica ethics and the relation between the understanding

of mind and contemporary neuroscience.

PROFESSOR Gillett’s evidence was given after reading a mgority of the draft briefs of
evidence of the CAC witnesses, Dr White' s response to the CAC and the defence evidence.
His evidence came from the perspective of the ethical issues relating to relationships between
doctors and their patients, more particularly in respect of business or physical transactions

between them.
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11.10 WE condder that a best understanding of Professor Gillett’s evidence may be gained by placing

1111

it within the context of the two principa planks of Dr White' s defence to the charge.

BOTH Dr White and Mr Knowdey sought to emphasise the benignity of the matives of the
former, firg in saving Mrs A from a mortgagee sde, and secondly in accepting her offer to
mortgage the house to the ANZ Bank for his benefit. Mr Knowdey explained, from the
evidence from numerous of the defence witnesses, that the association between Mrs A and Dr
White was much more than just a doctor/patient relationship, that there was genuine love and
affection between them. Professor Gillett conceded, if satisfied asto benignity of motive on Dr
White' s part, that it could be open to describe his conduct as less than disgraceful. However
Professor Gillett then went on to explain, having dlowed a “love and affection” -type
relationship to develop was, in itsdlf, quite aworrying aspect, especidly if the doctor remained
the sole medica adviser of the patient. We agree with Professor Gillett thisis asking for trouble,
and is the very reason why doctors are cautioned againgt treating their own families or close

associates.

11.12 WE think it should be dlear, from our separate discussions of each particular of the charge, that

we were far from stisfied as to the benignity of Dr White smotives. Consequently we consider
that any benefit of doubt as to whether the conduct in question was disgraceful, is not available

to Dr White,

11.13 ANOTHER important aspect is that it is the duty of the doctor to bring the professiona

relationship to an end. Obvioudy the patient does not wish to hurt the doctor by suggesting

there is something unsatisfactory about the relaionship. Therefore the doctor must be firm and
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sgnd effectively to the patient that the professiond relaionship has been transcended, and that
under those circumstances heis unable to continue providing detached professond care. Inour
view that is the only way to protect both patient and doctor against any pregudice of their
interegtsin the future. Unfortunately Dr White clearly defaulted in thisimportant respect. Apart
from a comparatively brief period when Mrs A became a patient of Dr E, effectivey she

remained a patient of Dr White for dmost the remainder of her life.

11.14 THE second substantia plank of Dr White' s defence, in respect of which Mr Knowd ey sought

11.15

concession from Professor Gillett, was that he ensured Mrs A was provided with independent
legal advice in respect of both financid transactions. Professor Gillett agreed that these were
sensble precautions in the circumstances. However our interpretation of the very strong
message from Professor Gillett, with which we agree, without reservation, is that there is an
ethica and professond cavest againg financid dedlings between doctor and patient, very much
in the same way that thereisasmilar caveat againgt sexud rel ationships between doctors and

patients.

IT is important to understand that sexud relations between doctors and patients carry a
presumption of exploitation, and therefore are much more drictly ruled againgt than normd
relationships between other people, primarily because of the difficulty in obtaining firm evidence
of emoationa entanglement and coercion. In our view that means that the existence of a potentid
financid advantage to the doctor, even without cast iron proof of evidence of intention to obtain
an advantage, is prgudicid to the way we must look at that doctor/patient relationship. Because
of the nature of our dedlings with one and other, it is amost impossible to chart with precison

the persona dynamics of a relationship between two people. Precisaly because of these
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difficulties of establishing definite evidence of exactly how the arrangement came about, means
in the sexud area the profession has established relatively absolute sandards. It must follow it
seemsto us, the Tribund, thet in the area of financia dealings there must be a correspondingly
high index of suspicion which, to someone looking from outsde, and perhaps used to dedling
with other aress of the law, may seem overly judgmenta. For these reasons we congder, in the
event of afinancid transaction occurring between doctor and petient, thet the resultant threshold
of suspicion mandates effective forma cessation of that relationship forthwith. In this case
resumption of the doctor/patient relationship between the parties during the currency of the 1990

financid transaction, in our view rendered it fatadly flawed.

11.16 WE think the fact that independent legd advice was obtained, was over-emphasised. We say
this because, leaving completely aside evidence of the doctor/patient relationship between the
parties, the need for independent legd advice would il have been paramount. The unusud
nature of the two transactions, particularly the 1990 agreement, even without incursion of the
doctor/petient relationship, made procurement of independent lega advice essential. That such
was obtained in this case did not accommodate the ethical and professiond influencesinherent
in the doctor/patient rdaionship. Therefore we must rgject Mr Knowdey's closing submission,
that there was no impropriety in the substance of the two transactions under focus. Maybe the
independent legal advice accommodated the form of the transactions, but certainly not, in our
view, their substance. We condder it isentirely proper for us to make this determination. As
was so wisdy observed by Mr Williamsin responding to a question from the Chair:

“ Ethical matters are different from legal matters. Something within us is repelled by
certain actions which may be legal, but which we know are not right, and | think that’s
the [Tribund’g unenviable duty to determine what is acceptable for a medical practitioner
as opposed to an ordinary person. | suspect if Dr White had entered into the same

agreement, but not as a medical practitioner, it may have been considered that the resullt,
if advantageous to him, was good luck, or smart practice, and the world would let it go
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by and accept it. Asa medical practitioner, caring for that patient, our rules are different
and | think that’s your decision, not mine.”
OF particular concern to usisthat Dr White, even so recently as the fourth day of the hearing,
12 December 1998, appeared not to comprehend the enormity of his dedingswith MrsA. In
answering a question put in cross-examination, as to whether he agreed in any doctor/patient
relaionship there is a power imba ance favouring the doctor, the reply of Dr White, was “ |

don’t agree | think it depends on the patient and the doctor” .

11.18 THE Tribuna accepts with approval Professor Gillett’s concurrence with the comment made

11.19

by Mr 1 in hisletter of 9 April 1997, that Dr Whit€ s direct gpproach to Mrs A to enter into the
mortgage, was disgraceful and outside the bounds of what he would regard as proper in a

doctor/patient relationship.

IN along-gtanding medica arrangement between a doctor and avulnerable particularly londly,
elderly or chronicdly infirm patient, there is bound to be an influence of the doctor over the
patient such that in any arrangement where both have an interest, gpart from the professond
relaionship, there is a persuasive possihility of exploitation by the doctor. This does not cease
with the Sgning over of care to ancther doctor, particularly where the origina doctor continues
to have an active role in the care and trestment of the petient concerned. Even if the latter is not
the case, the influence must be reckoned to continue for some time after the cessation of any
officid professond arrangement. This makes it unethica and unprofessond for a doctor to
enter into any arrangements with a patient from which that doctor stands to make a substantia

benefit.
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11.20 WITHOUT reservation we accept Professor Gillett’ s evidence, that a doctor should not enter

12.

121

12.2

into any financid arrangement with any patient above and beyond the fees heis entitled to charge
for his professond services. The reason for this is that the doctor must take a detached
professond view of the patient’s problems and have an undloyed motive to benefit the patient

asfar asit lieswithin his professond ability to do so.

RESULT:

HAVING made adverse findings againg Dr White in respect of five out of a totd of Sx
paticulars, the Tribund determines that the overal gravity of his conduct warrants a
determination that his behaviour is disgraceful conduct in a professona respect. Considered

cumulatively and in their totdity the particulars of the charge amount to disgraceful conduct.

ORDERS made by the Tribund in Decision number 45/98/24C to protect the identity of Dr
White and other parties shdl continue pending issue of a supplementary Decision on pendties.

In this respect submissons are requested of counsd. The timetable is for Mr McClelland to
filehissubmissonsby Thursday 11 March 1999 followed by submissonsfrom Mr Knowdey

no later than Thursday 25 March 1999.

DATED at Auckland this 24™ day of February 1999

P J Cartwright

Char

Medica Practitioners Disciplinary Tribund



