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Hearing held a Hamiltonon 13, 14, 15 October 1998 and 12, 13, 14

December 1998

APPEARANCES: Mr M F McCldland and Ms J Ellictt for the Complaints Assessment

Committee ("the CAC")

Mr A JKnowdey and Mr K M Eruerafor Dr JM C White.

SUPPLEMENTARY DECISION:
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THI'S supplementary decision should be read in conjunction with the subgtantive decison which

was delivered on 24 February 1999 under Decision No. 63/98/24C.

IN the subgtantive decison, having mede adverse findings againgt Dr White in respect of five
out of atota of Sx particulars, the Tribuna determined that he be found guilty of disgraceful

conduct in a professiona respect.

THE dday inissue of this supplementary decison has been occasioned as aresult of Dr White
facing further charges (the further charges) before the Tribuna in Hamilton on 16 March 1999.

Dr White admitted that the facts and particulars of the further charges amounted to either
conduct unbecoming a medica practitioner as reflecting adversdy on fitness to practise
medicine, or professond misconduct. In respect of the further charges the Tribuna
determined that, subject to in some instances the amendments made by the Tribund to certain
particulars of the further charges, that the facts had been established to the required sandard,

that the facts established the particulars of the charges, and that the established particulars
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amounted to either conduct unbecoming amedica practitioner so asto reflect adversely on
fitness to practise medicine, professonad misconduct, or in respect of severd particulars of

charges, the Tribund devated the level of misconduct to disgraceful conduct in a professond

respect.

FOLLOWING ddivery of the substantive decison in respect of the further charges, in a
supplementary pendties decison which issued on 20 August 1999, it was ordered, inter dia,
that Dr White' s name be removed from the Register pursuant to Section 110(a) of the Act.

Accordingly Dr White s ability to practise medicine is no longer an issue.

COUNSEL have filed submissions which the Tribuna has taken into account in assessing
pendties, in respect of which this supplementary decison issues. Aswell we have had regard
to three specidist medicd reports which the Tribuna requisitioned on Dr White following the

hearing into the further charges.

THE matters we are now required to consider relate to impostion of pendties under Section

110 of the Act.

CENSURE:

THE charge of which Dr White has been found guilty isvery serious. It mugt follow thet an

officid expression of disgpprova of his conduct must be made by the Tribundl.

ACCOMPANYING this censure is the following warning to the medical professon:
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A doctor should not enter into any financid arrangement with any patient above and beyond

the fees he/sheis entitled to charge for hisher professiona services.

FINE:

UNDER Section 110(1)(e) of the Act the Tribuna may order amedica practitioner to pay
afine not exceeding $20,000. However, because some of the misconduct under focus pre-
dates commencement of the current disciplinary legidation, in this case the maximum fine

which the Tribund can imposeis limited to $1,000.

GENERALLY there was agreement among us that more weight should be placed on
recovery of some of the considerable expenses which were incurred in both prosecution of

the charges and their hearing before the Tribundl.

COSTS:

PURSUANT to Section 110 of the Act the Tribuna has the power to order Dr White to pay

part or al of the costs and expenses of and incidentd to the inquiry and hearing.

THE costs incurred in this matter, as advised to counsal, amounted to $119,094.24,

apportioned:
Tribuna Expenses $47,982.74
CAC Costs $71,111.50

TOTAL $119,094.24
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IN written submissons Mr Knowdey argued that the costs of the CAC and MPDT in
prosecuting and hearing the charge are extremely high. To some extent Mr Knowdey is
correct in hisview that the quantum of cogts reflects the fact thet an extra particular was added
to the charge. Because that extra particular was not sustained, Mr Knowdey submitted that

Dr White should receive a substantia discount of any costs award as aresuilt.

WE agree there is some merit in the submisson that some discount should be made in respect
of the additiond particular which, in the end result, was not sustained. Accordingly the sum
of $10,000 has been deducted from totd costs of $119,094.24, reducing that figure to

$109,094.24.

THE principleswhich gpplied to the exercise of the Medicad Council’ s powersto make orders
as to costs under the 1968 Act are equally applicable to the Tribuna’s powers under the

1995 Act. This principle was established by the Tribuna in Decision No. 14/97/3C.

IN Gurusinghe v Medical Council of New Zealand [1989] NZLR 139 the appellant
medica practitioner had been ordered to pay costs amounting to $20,000. This sum was
goproximately haf of the actud expensesincurred. The full Court of the High Court held thet
such asum was not excessive, and noted that the ordering of payment of costs was not in the

nature of a penalty, but rather to enable the recovery of costs and expenses of the hearing.

IN O Connor v Preliminary Proceedings Committee (High Court, Adminidretive Divison,
Wedlington, 23 August 1990, Jffries J, CT 280/89) an order for costs of $50,000 being two-

thirds of the actud costsincurred, was upheld. (Inthat case, aswith Gurusinghe, the orders
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made againg the doctor prevented him from practiang). Jeffries J acknowledged that orders
for cogsin thistype of proceeding will be subgtantial and commented that thiswill be known

to any doctor to be so.

PUBLICATION OF NAME:
MR Knowdey agreeswith Mr McCldland that al other persons should have their names and

any identifying details permanently suppressed.

IN relation to Dr White, Mr Knowdey explained the medica position isthat he is suffering
from depression to such an extent that he had to cease practice. Therefore Mr Knowdey

urged permanent suppression of Dr White's name.

A dmilar gpplication made by Mr Knowdey in repect of the subsequent set of charges faced
by Dr White, was declined by the Tribuna. Likewise this application for name suppression
must be smilarly declined. Dr White€ s current status of remova from the medical Regigter is
dready in the public arena. Not to publish his name would act as a disservice to al other

doctors practisng medicine in the Cambridge area.

ORDERS:
FOR the reasons given the Tribuna makes the following orders.

THAT Dr White be censured.

THAT Dr White contribute $65,456.00 towards the costs and expense of the inquiry and

hearing (approximately 60% of $109,094.).
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6.3 MADE find isthe interim order made in Decision No. 63/98/24C prohibiting publication of

the name and particulars of al patients and complainants.

6.4 FINALLY the Tribuna orders publication of the above ordersin the New Zeaand Medica

Journal pursuant to Section 138 of the Act.

DATED at Auckland this 30" day of September 1999

P J Cartwright

CharMedica Practitioners Disciplinary Tribuna



