Medical Practitioners Disciplinary Tribunal

PO Box 5249 Wellington Telephone (04) 499-2044 Facsimile (04) 499-2045
All Correspondence should be addressed to The Secretary

DECISION NO.: 45/98/24C
INTHE MATTER of the MEDICAL PRACTITIONERS

ACT 1995
AND

INTHE MATTER of disciplinary proceedings aganst W

medica practitioner of xx
BEFORE THE MEDICAL PRACTITIONERSDISCIPLINARY TRIBUNAL
HEARING by telephone conference on Monday 17 August 1998

PRESENT: MrsW N Brandon - Deputy Chair
Dr AM CMcCoy, Dr A D Stewart, Dr A F N Sutherland

Mr G Searancke (members)

APPEARANCES: Mr M F McCleland for Complaints Assessment Committee
Mr A JKnowdey for respondent
Ms G J Fraser - Secretary

(for firgt part of cdl only)
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DECISION ON THE APPLICATION FOR HEARING TO BE HELD IN PRIVATE AND

OTHER ORDERS:

1
11

1.2

13

INTRODUCTION:
A Complaints Assessment Committee (“CAC”) established under Section 88 of the Medical

Practitioners Act 1995 (“the Act”) has determined in accordance with Section 92 (1)(d) of the
Act that a complaint by A and B should be consdered by the Medica Practitioner’'s
Disciplinary Tribund (‘the Tribund™). The complaint is set down for hearing in xx on 13, 14

and 15 October 1998.

COUNSEL for Dr W (“the gpplicant’) has made application to the Tribuna seeking the

following orders

1.2.1 THE hearing of this matter be in private.

1.2.2 THE publication of any report or account of any part of the hearing be prohibited.

1.2.3 THE publication of the whole or any part of any books, papers or documents produced
at the hearing be prohibited.

1.2.4 THE publication of the name or any paticulars of the affairs of any witness,

complainant or other person connected with the hearing be prohibited.

THE gpplication was accompanied by an affidavit from the gpplicant filed in support thereof,

and Counsd’s Memorandum. The grounds for the application are as follows.

1.3.1 THE hearing will involve matters of a persond nature of the complainant, respondent
and deceased patient.

1.3.2 MUCH of the evidence will ded with details of a patient who is not the complainant.
The deceased patient’ s privacy should be protected. Matters of her persona finances

and the arrangements entered into should be protected.
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THE privacy of the respondent’s persond and family financid affairs should be
protected from publication and the public gaze.
THERE are no issues of public safety involved in the hearing. Thereis no dement of
warning the public.
THE charges are denied and will be strenuoudy defended.
REPORTING of the evidence (expected to last over severd days) prior to afinding
by the Tribuna and prior to the defence having an opportunity to cal its evidence has
the potentid to serioudy damage the practitioner’ s reputation and practice in an unjust
manner.
THE hedlth of the respondent’ s partner and her unborn children (twins) will be at risk

if the hearing isnot held in private and if publication of detailsis not prohibited.

A letter from the medical practitioner currently providing obgtetric care to the gpplicant’ s partner

was annexed to the gpplicant’s Affidavit. That |etter contains the doctor’s obstetric opinion

that, if a dl possible it would be preferable for the hearing “not to be made public to reduce

the stress [to the gpplicant’s partner]”.

COUNSEL for the CAC, Mr M F McCldland has filed a Notice of Opposition and a

Memorandum aso. All of these documents have been made available to the Tribund prior to

the hearing of the application, by telephone conference, on Monday 17 August 1998.

FOR the CAC, the gpplication is opposed on the following grounds:

16.1

IT iswel established that the provisons of the Medica Practitioners Act 1995 creete

apresumption that disciplinary proceedings are to bein public.
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THE charge involves an dlegation of disgraceful conduct in a professond respect of
a serious nature involving an alegation of breach of trust. As the matter goes to
professionad misconduct it could be said that thereis an dement of public interest in the
hearing of this matter.
THE fact that the hearing of the matter will concern in part the affairs of a deceased
natural person isnot abassfor an gpplication that the hearing be held in private or that
publication be suppressed.
THE fact that the charges are to be defended cannot be the basisfor an gpplication that
the hearing be held in private and that publication be suppressed.
THERE isno evidence to suggest that the hearing of this metter in public in accordance
with the ordinary provisons of the Medica Practitioners Act 1995 will attract any
unusua scrutiny, nor is there any suggestion of reporting of evidence in rdation to this
matter. Media organisations are typicaly well aware of the contempt provisons that
would apply to any effort to prejudice the conduct of the defence and the law of
defamation exigts to protect any unlawful damage to the respondent’ s reputetion, in the
same manner as any other professond person in asmilar Stuation.
NEITHER the respondent’s partner nor her identity isan integra part of the charge,
she does not share his name and is not therefore necessarily reedily identifiable with the
respondent. The respondent’ s health will not be prgjudiced by the hearing of the matter
in public and publication of the detailsin the ordinary course of events, any more than
she may suffer sressas aresult of her partner participating in adisciplinary hearing thet
isheld in private.

APPEARING in the Memorandum of Counsd filed in support of this opposition.
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BOTH Counsd, Mr A J Knowdey for the gpplicant and Mr McCldland for the CAC,

participated in the firgt part of the telephone conference to assst the Tribund.

ORDERS:
HAVING conddered dl of the materid placed before it, and the further matters made known
to the Tribuna by both Counsdl in response to questioning by the Tribunad members in the

telephone conference hearing, the Tribund makes the following Orders:

2.1.1 THAT thehearing be hdd in public.

2.1.2 THAT the publication of any report or account of any part of the hearing be prohibited.

2.1.3 THE publication of thewhole or any part of any books, papers or documents produced
a the hearing be prohibited.

2.1.4 THE publication of the name or any paticulars of the affairs of any witness,

complainant or other person connected with the hearing be prohibited.

ALL of these Orders shdl continue in force pending further order of the Tribuna provided
however that any permanent orderswill be amatter for the Tribund’ s consideration following
determination of the charge or a such earlier date as ether party or the Tribund in its discretion

may consider appropriate.

REASONS:
Background to the complaint:
THE Tribuna approached its task in this gpplication mindful of the facts made known to it by

Counsdl, that the complainants are the former wife of the gpplicant, and her stepfather. The
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posshility thet the complaints procedures, and this Tribuna, are being employed as firepower

in the battlefidd of a disntegrating marriage is a factor which the Tribuna does not discount.

IN hisaffidavit, the gpplicant Sates that “one of the people behind this complaint is my former

business and medicd partner...”.

IN the Particulars of the Charge, the CAC dleges that the applicant “Breached ethical and
professiona standards by benefiting as a 50% shareholder of the xx Medicd Centre under a
mortgage ....”. Thus begging the question as who ese has, or might have, aso benefited from
the conduct of the applicant now the subject of this complaint, but who is not smilarly caled
to account. Thus, the possibility that but for the separation of the applicant and his wife this
complaint would not have arisen, and that this complaint may congtitute an abuse of process,

isnot lost on the Tribund.

HOWEVER, tha such factors might exist does not, in the Tribuna’ s view, detract from the
seriousness of the charge made againg the applicant. Therefore, in determining this application,
Tribuna has taken the gpproach that these background matters, while troubling, are matters
more appropriately dealt with at the hearing of the complaint, and it has focussed only upon
those matters contained in the grounds advanced in support of, and in oppostion to, this

goplication.

The charge:
THE charge is lad by the CAC a the highest levd, i.e. the respondent is charged with

disgraceful conduct in a professiond respect. At thisvery prdiminary sage, and with the benfit
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of the barest information, the information provided in the charge laid by the CAC, which has
had the benefit of conducting an investigation into the complaint, is a factor (and only one of
severd) which the Tribund takes into account in the balancing exercise which founds its

ddiberations.

THE charge, in effect, dleges abreach of the rdationship of trust intringic to the doctor-patient
relationship. Further, the dlegation is that the gpplicant’s breach of trust occurred in
circumstances where the gpplicant acquired a direct pecuniary advantage as a result of his

conduct.

Application made pursuant to Section 106:

THE application was made pursuant to Section 106 of the Act. That Section permits the
Tribund to depart from the generd principle that every hearing of the Tribund shal be hddin
public, “if it is satisfied that it is desirable to do 0, after having regard to the interests of any
person (indluding (without limitation) the privacy of the complainant (if any)) and to the public

interest”.

I'T isby now wel-established that s106 requires the Tribund to exerciseits discretion baancing
the respective private and public interests, taking into account relevant principles, including the
generd principle reflected in s106 (1) that hearings are to be conducted in public, (refer ZX v
Medical Practitioners Disciplinary Tribunal); P v Medical Practitioners Disciplinary

Tribunal, and W v Complaints Assessment Committee.
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The publicinterest
THE essence of the grounds upon which this gpplication is advanced is that the hearing will
involve disclosure of matters of a persond nature involving persons, including the applicant,

whose privacy should be protected, and who may suffer harm if it is not.

HOWEVER, it is the Tribund’s view that these dlegations involve matters of professiond
practice thet fal squardy within the public interest. It is o now well-established thet the public
interest in the Act is clearly the process of disciplining doctors trangparently and openly. There

isapublic interest in a public hearing embodied in the legidation itsdf; W v CAC.

THE Tribuna accepts Mr Knowdey's submisson that “The term “ public interet” is certainly
not synonymous with what the public isinterested in”. It agrees that no proper interest derives
from the publication of the private details which might be disclosed about the applicant, and
others, perhaps most notably about a deceased person who cannot present her account of the

events at issue,

BUT the fact that matters private will be open to public scrutiny at the hearing isincidentd to
the fact that the matters which are the focus of the inquiry are legitimately of interest to the public
generdly. In this case matters which are fundamentd to the doctor-patient relationship and the

proper conduct of professional practice.

MR McCldland is correct in submitting thet the legidature intended thet hearings should be held
in public so that the public should have confidence in the integrity of the disciplinary process.

If acomplaint such asthe present, dealing as it does with such fundamenta issues, wereto be
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heard in private, any public perception that in matters involving the conduct of professond
practice the professons ‘look after their own’, may be reinforced and the integrity of the

disciplinary process undermined.

The nature of the complaint
MR Knowdey has submitted that because the matters which are the subject matter of the
complaint do not involve the gopplicant’s clinica practice, there are no issues of public safety

involved and therefore no dement of warning required for the public.

THE Tribund does not agree that the two issues necessarily follow. Notwithstanding the
absence of complaint about the gpplicant’s clinicd practice, the complaint does involve issues
which are perhaps even more fundamentd than the gpplicant’ s clinicd care of hispatient. As
dated above, this complaint involves serious dlegations about the goplicant’ s care of his patient

in the overdl context of his professond conduct in this case.

THE leved of the charge reflects the fact that the scrutiny of professond practice by the
disciplinary processesis not limited only to clinicd care. What condtitutes disgraceful conduct
in aprofessond respect may well be conduct which, if engaged in by another person, would
not atract sanction. It cannot therefore be correct to assume that because the complaint is non-
clinica no issues of public safety arise, and therefore no dement of warning required for the

public.

IN any event, the fact that the complaint does nat involve issues of dinicd care, doesnat, inthe
Tribund’ s view, outwegh the public interest in the issues which the complaint does raise, for

the reasons aready Stated.
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Theinterests of the complainant

THE complainants, effectively represented by Counsel for the CAC, have indicated their view
that there is an important public interest to be served in matters proceeding to a public hearing.
As gated above, the Tribund is not unaware that the mativations of the complainants may be
other than a genuine concern for the public interest in the professond issues raised by ther

complaint, and this may be reflected in their desire for a public hearing.

THE Tribund isnat without sympathy for the gpplicant’ s desire to protect matters of a persond
nature, particularly involving him and his former wife, and he and the now deceased patient.
However, for the reasons dready stated, the Tribunal is of the view that the release of private
mattersinto the public domain may be an unfortunate consequence of the hearing of the metters

properly at issue as aresult of this complaint.

IN any evertt, at this preiminary stage, it is difficult to estimate the extent to which, if at dl,
matters of a private nature involving the gpplicant and his former wife will be reevant to the
matters a issue in the complaint involving as it does the conduct of the gpplicant in his

professona capacity.

I nterests of the applicant and his partner
EVERY case which comes before the Tribuna has the potentia to cause harm to the
professond reputation of the respondent, and potentia embarrassment and discomfort to the

respondent’ s family.
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FOR these reasons, the Tribuna has adopted the gpproach that it may be appropriate to make
orders protecting the identity of the parties, and prohibiting publication of any account of the
hearing, or any documentary materid, which might identify the respondent, pending the outcome
of the complaint. These orders are supported by the Tribuna’s powers under Section 142 of

the Act.

IT issatisfied that it is appropriate to make such ordersin this case. It isdso stisfied that the
interests of the applicant and his partner will be fairly and reasonably protected by such orders.

In making these orders other matters which the Tribuna took into account included:

3.23.1 THE fact that the hearing isto proceed in xx, rather than in xx where the events a issue

occurred, and where the applicant and his partner reside;

3.23.2 THE agpplicant’s partner does not share the gpplicant’ s surname and will be associated

with a public hearing only by choice rather than by nomenclature association;

3.23.3 THE applicant’s partner is pregnant with twins following IVF treetment. The
goplicant’ sdue dateis 12 January 1999. The pregnancy was therefore embarked upon
well after this complaint arose (the dete of the complaint being March 1997). Any risk
that a public hearing of the complaint might jeopardise the applicant’s partner’s
pregnancy was one that was foreseegble at the time the applicant’s partner underwent

IVF treatment and was therefore voluntarily assumed,;

3.23.4 THE Tribuna accepts that the fact of the complaint, the circumstances in which it



3.24

3.25

3.26

12
arises, and the hearing itsdlf, whether in private or public, are dl factors which may
cause the gpplicant’s partner additiond stress. However, again for the reasons dready
given, it is of the view that the non-publication orders made are adequate to amdiorate
the effect of the progress of this matter to a public hearing. Progresswhich, by thetime

of the hearing, will have taken some 18 months or o;

3.23.5 THE gpplicant haslegd remedies open to him if he is dissatisfied with any publication,
whether by the media or private individuas, while the orders made are extant, or by

virtue of the laws of defamation.

Theinterests of the deceased patient
BOTH Counsd have indicated that the private affairs and intimate details of the deceased

patient will the subject of evidence given at the hearing.

ONCE agan, a thisvery prdiminary stage, and on the bag's of the evidence before the Tribund
in this application, it is difficult to gauge the extent to which it will be necessary and rdevant to

detall and discussthe private affairs of this patient at the hearing of the complaint.

TO the extent that this complaint requires evidence of the deceased person’ s affairs to be given
at the hearing, the Tribuna is reassured by Mr McCleland's advice, a paragraph 20 of his
submission, that there is nothing to suggest any wrongdoing on the part of the deceased, and
nothing in the information available to the CAC which suggests any outcome that may taint the

deceased patient’ s reputation, as might be inferred from the gpplicant’ s affidavit.
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CONCLUSION:
TAKING into account al of the matters placed before it, the Tribund has determined thet this

isaclear casein which the public interest requires that the hearing be in public.

IN coming to this decison, the Tribund has been mindful of the need to balance the interests
of the public with the interests of the applicant, his partner, the complainants, and the deceased
patient whose transaction with the gpplicant while he was her medicd practitioner, isthe subject
meatter of the complaint. The Tribuna has endeavoured to come to a decison which farly

reflects those competing interests.

IN essence, the balancing exercise in this case distils to a contest between the applicant, and
his patner, and the public interes. The interests of the other parties which require

condderation, on balance, weighing in favour of ahearing in public.

I N making its decison, the Tribuna is dso influenced by the seriousness of the charge, and the
fundamenta nature of theissuesinvolved. The dlegation of abreach of trust in the context of
the doctor-patient relationship, concomitant with an alegation of pecuniary advantage, is an
dlegation of the mogt serious kind. It is an dlegation that goes to the heart of professond

practice. As such, this hearing involves issues that are quite properly of interest to the public

generdly.

THE public interest in the Act is unequivocaly the process of disciplining medica practitioners
trangparently and openly. That is cearly the intention of the legidature. Thet is aso congstent

with the processesin other judicid and quad-judicid forums.
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THAT public interest however will dways be baanced againg the red risk that disclosure of
the identity of persons accused of an offence, and the nature of the alegations made against
them, will cause irreparable or disproportionate harm to the individua, his or her reputation, or

thar family.

THOSE risks have been carefully congdered by this Tribund, as have the particular

circumstances and context of this complaint.

THE Tribund has dso consdered the extent to which holding this hearing in public will protect
the reputation of the medica professon generdly; maintain public confidence in the integrity of
the disciplinary processes, and reinforce the high standards of persona conduct which medica

practitioners are required to maintain in their professiona practice.

IN thisregard, the Tribuna carefully consdered the submission made by Mr Knowdey that,
because the complaint did not involve any complaint of aclinical nature, there were no issues
of public safety involved. For the reasons given, the Tribunal does not agree that the
consderation of what condtitutes ‘public safety’ should be so confined. In an area of
professona practice which frequently involves a relaionship of dependence, and the care of
persons whaose capacity may be diminished by illness, age or infirmity the concept of ‘public

safety’ should be given its widest possible interpretation.

IT has weighed al of these factors againg the interests of the gpplicant and his partner, and

those other persons who may be affected if this hearing proceedsin public.



15

4.11 ON baance, the Tribund is satisfied that the hearing should proceed in public, but with orders
in place to protect the identity of the applicant, and the other parties, pending further order of

the Tribundl.

DATED at Auckland this 27" day of August 1998,

W N Brandon

DEPUTY CHAIR



