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DECISION ON APPLICATIONS FOR NAME SUPPRESSION

1.

11

12

21

2.2

2.3

BACKGROUND:

A Complaints Assessment Committee (the CAC) established under Section 88 of the Medica
Practitioners Act 1995 (the Act) has determined in accordance with Section 92(1)(d) of the Act
that a complaint against Dr David Anthony Wilde (the respondent) shall be considered by the
Medica Practitioners Disciplinary Tribund (the Tribund). The charge againg the respondent has
been st down for hearing in Wdlington on 7, 8 and 9 April 1999. The respondent’ s application

isfor suppression of his name pending the findings of the Tribund.

IN addition A, the complainant, has made gpplication to the Tribund for suppresson of her name.

GROUNDS OF RESPONDENT’SAPPLICATION:

THE charges are denied and will be strenuoudy defended.

PUBLICATION of the respondent’s name prior to a finding by the Tribuna and prior to the
respondent having an opportunity to cal his evidence has the potentid to serioudy damage his

reputation and practice in an unjust manner.

IN the respondent’s own words:

“ The charge of professional misconduct brought against me has a significant potential to
harm my reputation and professional standing in this community of xx. | have a high
professional profile and am reliant upon my reputation to attract referrals. While the
substantive issues concern a surgical procedure and related consultations more than 11
years ago, the charge of professional misconduct raises issues such as competence to
practice which in the public domain could result in irreparable harmto my practice. | have
been in practice in xx for over 22 years and have during this time not been subject to any
disciplinary proceedings. Although in common with my peers, | have been happy to have
clinical outcomes assessed by peer review, | am extremely anxious about adver se publicity
which could naturally flow if my name is given currency before the Tribunal has finally
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determined itsfindings. | understand if I am found guilty that publication of my name can
be considered as being part of the penalty, but that is another question. | am merely asking
for way istermed interim suppression.”

GROUNDS OF COMPLAINANT'SAPPLICATION:

M S A isemployed asxx and xx for xx a xx. She has been employed in this capacity for the
past 2 years and the pogition involves a high profile, both in the media and the generd public arena.
Her nameis publidy synonymous with xx a xx. Any publication of her namein this metter would
be likely to adversely impact on her standing both persondly and as a senior employee of xx. It

would aso be likdly to detrimentaly affect the public perception of xx a xx.

XX generdly have ahigh public and mediaprofile. Thisis particularly so a xx following axx into
the care and treatment of a past xx. Since this time, the service has been the focus of extreme
public and media scrutiny.  Publication of Ms A’s name would be likely to provide renewed

interest in the service on what is atotaly unrelated matter.

MS A’s employment includes regular involvement in the invedtigation of complaints by xx
consumers againg the service and/or individual medical practitioners. For this process to function
properly, it is essentid that complaints are treated impartidly. If Ms A’s name were to be
published in this particular complaint, it may suggest that her persond experience, in bringing this
complaint, indicates a bias in favour of the consumer. This is clearly not the case, but name
publication may well lead to some, both professonds and consumers, drawing this incorrect

conclugon.
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THE complaint relates to matters of ahigh persona and sensitive nature. Given the matters set
out above, publication of Ms A’s name would have a gregter affect on her life than it would on a
complainant without her high profile in xx. Public and media knowledge of Ms A’s complaint

would be likely to increase the burden of stress she has suffered dready in this matter.

IN the event of name suppression not being granted, it is likely that persons in circumstances
amilar to those of Ms A would be deterred from making a complaint. This in turn would

undermine the function of the Tribund.

RESPONDENT’SAPPLICATION: UNANIMOUSDECISION

THE application is declined. Reasonsfor that decison follow.

THISisaforma gpplication pursuant to Section 106(2) of the Act which provides, where the
Tribund is satisfied that it is desirable to do o, after having regard to the interests of any person,
induding without limitation the privacy of the complainant, and to the public interest, it may make
an order prohibiting publication of the name, or any of the particulars of the affairs of any person.
An interim order for suppresson of the respondent’ s name pending the findings of the Tribund,

is sought pursuant to Section 106(2)(d) of the Act.

THE interests of the respondent have been explained in the grounds supplied in support of his

application.

CLEARLY the gpplication for interim suppression of the respondent’ s name requires abaancing

of hisinterests, together with those of the complainant, the CAC and the public interest.
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THE case advanced by Mr James on behaf of the respondent is clearly aigned with a deemed

presumption of his innocence pending outcome of the charge.

IT isggnificant that the generd principle of Section 106 of the Act isthat hearings of the Tribuna
shdl be hdd in public. Publication therefore follows unless one or more of the discretionary orders

available under Section 106(2)(a)-(d) of the Act are made.

WHILE technicdly the interests of a respondent medical practitioner in non-disclosure are a
matter to which the Tribuna can have regard under Section 106, if that were to be a determining
factor, then no proceedings could be held in public. Thereisunlikely ever to be an ingance when
the reputation of the respondent medical practitioner isnot inissue. But if hisor her Stuation was
the primary factor, and given undue weight, then the clear parliamentary direction in Section
106(1) of the Act that hearings are to be held in public, and published, could be o easily negated

as to make that provision worthless.

THAT publication of the respondent’ s name in this case may have some impact on hisreputation,
cannot be denied. Equally, it may cause some distress. However, such impact will be apparent
in every case where amedica practitioner faces a charge under the Act. Theissue arises only after
apractitioner has been charged. Parliament would have been aware of thiswhen drafting Section

106(1), so that cannot form the basis for an order made under Section 106(2) of the Act.

IN terms of publicity that may be offered to this case, the Tribund consders, on the limited
information available, that it should not excite any particular interest such as may lend itsdlf to

sensationd reporting. Fair and accurate reporting of the proceedings of the Tribund is dlowed,
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but the respondent medica practitioner would have open to him various measures to seek redress

in the event of any defamation or contempt occurring.

THE regpondent haslegd remedies opento him if heis disstisfied with any publication which may
take place. Thisfactor should not unduly influence the Tribund. It is certainly not sufficient, ina
ca= where there is no evidence of any particular interest in publishing details by the media, to form

the basis of an order suppressing publication of name by the Tribund.

HAVING consdered the interest of the respondent, the Tribuna notes that the interests of the
complainant have been recorded in the grounds of her application. It isaso noted, on the advice
of MsMcDondd, that the complainant has no objection to the respondent being granted interim
suppression of name. Replying to a question from the Chair, Mr James explained non-oppaosition
to each party’ s suppression of name gpplication was atit-for-tat arrangement. MsMcDonad said
she did not necessarily agree this was the case. It is our interpretation, although not opposing
respondent gpplication, that the complainant does not go so far as to support the making of the

interim suppression order sought by the respondent.

FINALLY thereisthe public interest to be considered. Section 106 of the Act reflects a very
sgnificant changein the direction of the conduct of medical disciplinary cases. Under the Medica
Practitioners Act 1968 charges were considered in private, even dthough the statute itself was
slent ontheissue. Now, under the 1995 Act, there is a specific direction that such proceedings

shdl be held in public.
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UNDER Section 106 of the Act, the Tribund is expresdy directed to consider the public interest.
In discussing the role of the public interest in name suppression gpplications before disciplinary
tribunas, Tompkins Jin ddivering the judgment of the Court in S v Wellington District Law
Society AP 319/95, High Court, Wedlington, 11 October 1996, emphasised the presumption in
favour of openness and the purpose of disciplinary tribuna proceedings in protecting the public.
His Honour was dedling with a gatute with a presumption in favour of public hearings, like the
Medical Practitioners Act 1995. The Court noted at page 6:
“We conclude from this approach that the public interest to be considered, when
determining whether the Tribunal, or on appeal this court, should make an order
prohibiting the publication of the report of the proceedings, requires consideration of the
extent to which publication of the proceedings would provide some degree of protection to
the public, the profession, or the court. It isthe public interest in that sense that must be
weighed against the interests of other persons, including the practitioner, when exercising
the discretion whether or not to prohibit publication.”
IT falowsthe Tribund must endeavour to baance the competing interests of those personswhose
interests have dready been explained, and the public generdly, this latter interest identified
varioudy in previous cases as resding in the principle of open justice, the public's expectation of

the accountability and trangparency of the disciplinary process, the importance of freedom of

speech and the media s right to report Court proceedings fairly of interest to the public.

THE Tribuna has consstently adopted this baancing approach in other Decisons relating to
Section 106. Thereis clear public interest in matters of professond practice that fal squardly

within the public interest.

PARLIAMENT obvioudy intended that hearings should bein public, for the reasons identified
by the Tribuna in a case concerning Dr Sami (Decison 14/97/3C), namdly that the public should

have confidence in the integrity of the disciplinary process. If the Tribund were to find the charge
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not proved, then the respondent will not face any pendty and effectively will be exonerated. In
our view the public has aright to know this as much asit has aright to know the outcome of the
proceedings in terms of the effect of any order under the compulsory reporting provisons in

Section 138 of the Act.

HAVING endeavoured to weigh and baance carefully the competing interests of the persons and
the public interest referred to in Section 106(2) of the Act, for the reasons given the Tribuna has
not been persuaded that the order sought by the respondent should be made, and it is therefore

declined.

IN ddivering this Decison the Tribuna has had due regard to the judgments of Judge Joyce QC
ingmilar matters: ZX v Medical Practitioners Disciplinary Tribunal [1997] DCR 638 and P
v Medical Practitioners Disciplinary Tribunal AP 2490/97, 18/6/97. We have aso considered
the ord judgment of Judge Tuchy in W v the Complaints Assessment Committee, MA 122-98,
9/7/98. In our view these judgments emphasise the balancing process which the Tribund, in the
exercise of its discretion under Section 106 of the Act, has endeavoured to undertake in this

instance.

COMPLAINANT SAPPLICATION:
MAJORITY DECISION (OF MR BUDDEN, DR CIVIL AND DR MCCOQOY)

THE complainant, Ms A isemployed as axx and xx for xx a& xx. Thisisahigh profile pogtion.

LIKE the respondent in this case, Ms A is concerned that any publication of her name would

adversdy affect her ganding in her professiond position and moreover, would detrimentaly affect



5.3

5.4

5.5

5.6

9
the public perception of xx a xx. In particular it is put forward that publication of Ms A’s name

would provide for renewed mediainterest and public scrutiny of the xx at xx.

BECAUSE Ms A’s employment involves investigation of complaints, there is concern that her
experience, as a complainant, would be perceived unfairly as indicating bias in favour of her

consumer complainants.

THE reasonsfor the gpplication for complainant privacy, in this case, are grikingly smilar to those
of the respondent doctor. The primary concern is with reputation and that knowledge of her

involvement in such proceedings would have an influence on public views of her impartidity.

THE Tribuna acknowledges that the complainant’ s position as axx and xx for xx a xx does put
her in public view. However the mgority of the Tribund fet that the possible impact on her
employer of her action in bringing this case was of minor concern. In fact it could be seen as
helpful to the public to learn that a person of her standing aso encountered problems with her
hedlth care and that there is now amore open system for dedling with complaints againg medica

practitioners.

WITH regard to the matters being of a highly sengtive nature, the Tribund is aware that any
disclosure by a patient of their medica trestment is by itsef intrusive of their privacy. The Act
alows for specid protection for complainants in Section 107. The details of the complainant’s
medicd trestment are scant. However, the mgority of the Tribund felt that they did not warrant

gpplying the provisons of Section 107 in this case.
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IT isnoted that the complainant faces public scrutiny regularly in the course of her employment

and thus might be in a better position to ded with any publicity which might ensue from this case.

IT isrecognised that certain considerations gpply to complainantsin regard to privacy. However,
it is deemed unfair by the mgority of the Tribund, and contrary to naturd judtice, tha the
respondent should have his application rgected and the complainant hers accepted for

substantively the same reasons. Accordingly her application is likewise declined.

COMPLAINANT'SAPPLICATION:

MINORITY OPINION (MR CARTWRIGHT AND DR REID)

THE grounds of the complainant’s gpplication varioudy discuss her interests, both persond and
asasenior employee of xx. In addition reference is made to the interests of xx generadly and of
xx in particular. We wish to make it clear that neither of the latter interests have been taken into
acocount by usin formulaing the minority opinion which follows. In our view those are not interests
which, on the facts of this application, by themsdves, judtify exercise of the discretion under

Section 106(2) of the Act in favour of the complainant.

IN paragraph 4 of the complainant’s gpplication is explained her concern that her experience as
a complainant could be percaived unfarly as indicating bias in favour of her consumer
complainants. In the view of the minority there is no evidence to substantiate this concern. It
seems to usto be somewhat speculdive in nature. Accordingly it has not been taken into account

in our consderation of the complainant’s gpplication.
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WE are |€eft to consder the application by reference to the complainant’ s concerns that:

“ ... Any publication of her name in this matter would be likely to adversely impact on
her standing both personally and as a senior employee of xx.”

“The complaint relates to matters of a highly personal and sensitive nature. ... Public
and media knowledge of Ms A’s complaint would be likely to increase the burden of
stress she has suffered already in this matter.”
THE firgt point we think should be made is that whether the Tribuna is satisfied it is desirable to
grant Ms A’s application for name suppression, must be decided after having regard to her
privacy, in her cgpacity as the complainant. Section 106(2) expredy directs the Tribund to have
regard “to the privacy of the complainant”. When considering applications for name suppression
from both a respondent medica practitioner and a complainant, it is smply the interest of the

former which is under focus, wheress it is the privacy of the latter which is expresdy under focus

(minority’s emphasis).

BECAUSE it isthe complainant’ sprivacy which is centra to the gpplication under consderation,
the minority believesthat her own individua consciousness or perception of her Stuation, in other
words her subjective assessment, is areevant consderation. From what has been explained by
counsd on her behdf, it is abundantly clear to the minority that public and media knowledge of Ms
A’s complaint would be likely to increase the burden of stress she has dready suffered in this

matter.

THE minority condders that the decison of the mgority falls to draw an essentid distinction
between the roles of a complainant and of a practitioner. If the complainant’s name is not
suppressed, we see a potentia for her to suffer distress, in both her persond (and professiona)

capacity, asaresult of something which occurred in her private life. For the doctor the potentia
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of harm to his reputation and standing arises as a result of something which hgppened in his
professond capacity. Inthe opinion of the minority, the private life perspective of acomplainant's
gpplication for name suppresson is a sgnificant factor which may, perhaps dmogt invariably,

outweigh the merit of a smilar goplication from arespondent medica practitioner.

THE complainant will be obliged to give her evidence in what are essentidly adversarid
proceedings. Therefore it is essentid that she is able to do this in what she feds is a safe
environment. It would be the thin edge of the wedge for the complainant if thiswas not to be the
cax. Themgority’'sreference to Section 107 of the Act as not warranting application in this case,
is conddered by the minority to be premature. The specia protections given to complainants
under Section 107 of the Act are additiona to the discretionary orders which are available under

Section 106, and apply only at the hearing.

THE minority condders there is congderable merit in Ms McDondd' s submission, in the event
of name suppression not being granted, it islikely that personsin circumstances smilar to those
of Ms A would be deterred from making a complaint. Thisin turn could undermine the function

of the Tribundl.

THIS was certainly the experience of the Medicad Practitioners Disciplinary Committee (the
Committee) which was explained in an affidavit completed recently by Dr D C Williams, former
Chairman of the Committee, for the purpose of certain proceedings in the High Court. He
explained his view, and that of the Committee members, that it was in the public interest that
privacy should be afforded complainants. They fdt that if patients have the fear thet their private

medica matters would be exposed to public gaze, this could discourage them from making
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complaints, which would not be in the public interest. For thisreason Dr Williams explained the
work of the Committee may have been hampered by issues relating to the sengtivities of

complainants had it not held itsinquiriesin private.

THERE isdso judicid precedent for the proposition that complainants in medica disciplinary
proceedings are entitled to seek privacy. In the Director of Proceedings and the Health &
Disability Commissioner v The Nursing Council of New Zealand, HC, Wélington, 774/98,
7/12/98, Baragwanath J at 31 explained that:

“ ... The high importance of a complainant’s privacy interest is not in my view to be
imperilled by an implication that Parliament has overridden the Court’ sinherent power to
consider its businessin such manner asthe interests of justice may require.”

and at 32

“ ... Thereisthe complainant’s privacy interest which in any normal caseisobvious. (The
case of a mischievous complainant making a false complaint is another matter).”

and at 33:

“ ... Thepublicinterest in a patient’s privacy is likely to be high and often absolute;”

and findly at 35:

“ ... The obligations of the Nursing Council when considering an application ... include ...
considering the interests and wishes of the complainant/consumer (patient) including any
particular privacy interests which require protection;”

IN consdering the public interest, which Section 106(2) obliges, the minority considers thet the
identity of this individud complainant is amply not a matter of importance to the public. In

declining the respondent’ s gpplication for name suppression the minority consders it does not

follow, asaquid pro quo, that the complainant’ s gpplication should be smilarly dismissed.
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6.12 FOR the reasons given the minority would grant the complainant’s gpplication for name

suppression.

DATED at Auckland this 17" day of February 1999.

P J Cartwright

CHAIR



