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DECISION NO: 266/03/109D

INTHE MATTER of the Medica Practitioners Act
1995
-AND-

INTHE MATTER of a charge lad by the Director of
Proceedings pursuant to Section 102

of the Act againg PETER FISHER

medicd practitioner of Invercargill

BEFORE THE MEDICAL PRACTITIONERSDISCIPLINARY TRIBUNAL
TRIBUNAL: Dr D B Callins QC (Chair)

Mrs J Courtney, Dr L Henneveld, Dr M Honeyman,

Dr A D Stewart (Members)

Ms G J Fraser (Secretary)

Mrs J Kennedy and Mrs P Dunn (Stenographers)



Hearing hdd in Invercargill on Monday 17 through to Friday 21
November 2003 and in Auckland on Wednesday 26 and Thursday 27

November 2003

APPEARANCES. Ms K P McDonald QC, Ms M McDowell and Ms T Baker for the

Director of Proceedings

Mr C JHodson QC and MsH Janesfor Dr P Fisher.

Introduction

1.

Doctor Fisher is a registered medica practitioner. Doctor Fisher came to New Zedland
from England in 1992 and gained full regidration as amedica practitioner in New Zedand
in March 1993. Initidly Dr Fisher was employed as a psychiaric regisrar by the
Southland Didtrict Hedlth Board (Southland DHB). His status changed to Medica Officer
Specid Scale (MOSS) during the course of 1994. Doctor Fisher held postions as a
psychiatric MOSS at Southland Hospitd and Seaview Hospital in Hokitika from 1994 to
early 1999. In Ocober 2000 Dr Fisher was again employed as a MOSS in the
psychiatric department of Southland Hospitd. Doctor Fisher was gill employed as a
MOSS at Southland Hospital when the events giving rise to this hearing occurred.

The term MOSS is used to describe a doctor who has generd registration under the
Medica Practitioners Act 1995 (“the Act”) and who is employed in the public hedth
system below the level of a vocationally registered practitioner (specidist). A MOSS may
have consderable experience but is neverthdess not eigible to be registered as a
goecidis. There are a sgnificant number of doctors practisng as MOSS's in New
Zedand's public psychiatric services. In some centres approximately 50% of the medica
gaff employed in the public sychiatric services are MOSS's. A psychiatric MOSS's



sday is generdly about 80% of a specidist psychiatrist employed in the public hedth

sarvice!

On 5 June 2003 the Director of Proceedings® laid disciplinary charges against Dr Fisher.
Subsequently the Director of Proceedings amended the charge by ddeting three
particulars. The amended notice of charge is explained in paragraph 11 of this decision.

The charge contains a number of specific dlegations. In essence the Director of
Proceedings dleges Dr Fisher failed to adequately assess and review:

4.1 The mentd state; and
4.2 The risks posed; and
4.3 The trestment and managemern;

of Mark Burton (“Mark”) from the date of his admisson to Southland Didrict Hedth
Board's Mentd Hedth Services (“Southland MHS’) on 10 February 2001 to his
discharge on 30 March 2001 (and for a period following his discharge). The Director of
Proceedings aso aleges Dr Fisher faled to adequately document and record his
assessments, reviews, treatment and plans for Mark during the period in question.

The charge dleges Dr Fisher's acts and omissons identified in the particulars either
separately or cumulatively congtituted disgraceful conduct in a professiona respect® or,
dternatively, professiona misconduct”.

The charge was heard by the Tribund in Invercargill from 17 to 21 November (inclusve)
and Auckland on 26 and 27 November. After receiving closing submissons from both
counsel the Tribuna adjourned to consider its decison. Later on 27 November the
Tribuna advised that it found 17 particulars of the charge proven at the leve of
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Section 109(1)(a) of the Act

Section 109(1)(b) of the Act



professona misconduct. The Tribund received submissions on pendty on 5, 11 and 16

December.

The Tribund orders.

7.1

7.2

7.3

Dr Fisher's regidraion as a medica practitioner be suspended for six months
from the date of this decison; and

Conditions be imposed on Dr Fisher’s ahility to practise in the areas of psychiatry
and psychologicd medicine for three years. The conditions imposed on Dr
Fisher are that he be accepted into and participate satisfactorily in a vocationa
training programme in psychiatry for 3 years.

That Dr Fisher pay a totd of $86,411.46 by way of codts to the Tribund,
Director of the Proceedings and Hedth and Disability Commissioner.

In this decision the Tribuna will explain the reasons why it has found the charge proven

and its reasons for the penaties it has imposed.

From the outset the Tribuna wishesto explain five matters:

9.1

9.2

Thisdecison is unusudly long. The length of the decision reflects the fact that the
Tribund has had to consder 27 particulars in the charge. This decison is dso
very long because during the course of the sx days of hearing evidence the
Tribuna received in excess of 280 pages of evidence in chief, heard cross
examination which is recorded in 722 pages of transcript and received and
consdered 5 large bound volumes of exhibits. The fact the Tribuna was able to
receive and consider such alarge amount of evidence in such a short time period
is a commendable reflection upon the professondism and co-operation of

counsd for dl patiesin this case.

Doctor Fisher’s management of Mark became the subject of careful scrutiny
because the day after he was discharged Mark returned to Queenstown and
killed his mother. The inquiries which followed ultimately resulted in the laying of



9.3

9.4

the disciplinary charges againgt Dr Fisher which the Tribund has now heard and
determined. It needs to be stressed that dthough the Tribuna has found Dr
Fisher’s management of Mark was serioudy deficient in a number of sgnificant
respects it must not be thought that there is a causa link between Dr Fisher's
errors and the tragic death of Mrs Burton. The Tribuna’s decision should not be
construed as suggesting Dr Fisher's acts and omissions caused Mrs Burton's

desath.

Two expert witnesses caled to give evidence on behaf of Dr Fisher suggested
there were deficiencies in the way Dr Fisher was supervised by specidist
psychiatrists in the Southland MHS. Doctor Fisher himsdlf did not atempt to
goportion blame for his shortcomings on the consultants working in the Southland
MHS in February and March 2001. Indeed, Dr Fisher believed he was not out
of his depth when caring for Mark. The Tribund did not hear evidence from any
of the consultants from the Southland MHS.  The Tribuna has accordingly not
reached any conclusions about the adequacy or otherwise of the supervison of
Dr Fisher when he was working in the Southland MHS.

Asde from Dr Fisher, al employees of the Southland DHB who gave evidence
before the Tribunad sought orders suppressing their names.  Those orders were
sought and granted pursuant to s.106(2)(d) of the Act. It is unusud for the
Tribuna to grant name suppression to witnesses whose evidence does not involve
metters of a persona and/or intimate nature. The Tribunal agreed to grant name
suppression to dl of the witnesses because of a number of unique featuresin this

case, namdly:

9.4.1 In some ingtances witnesses provided compelling persona and medica

reasons for having their names suppressed;

9.4.2  All witnesses had been the subject of intense pressure as a result of the
events giving rise to the Tribund’s hearing. It became gpparent to the
Tribund that mogt witnesses employed in the Southland MHS were
very distressed by this case and thet their ability to continue to function



10.

94.3

as effective members of the Southland MHS was at risk unless they

received the “protection” of name suppression.

It became apparent that dthough al witnesses were subpoenaed, the
Tribund’s hearing may well have been disrupted and serioudy frustrated
by witnesses not responding to their subpoenas unless they were
granted suppression of their name. Normaly this consderation would
not have influenced the Tribuna. However in the circumstances of this
case the Tribuna agreed to factor this matter into its decison to grant
name suppression for those witnesses who sought suppression of their

names. The witnesses whose names have been suppressed are:

I o T m o O W >

9.5 Doctor Fisher has been judged against the reasonable standards expected of a

MOSS practisng in a psychiatric unit in New Zedand in 2001. Doctor Fisher

has not been judged against the standards expected of a consultant psychiatrist.

To asss readers, this decision has been divided into the following parts.

Part |

Part Il

Part 111

Part IV

The Charge
Summary of Evidence
Summary of Case for Director of Proceedings

Summary of Casefor Dr Fisher



Part V Evaluation of Evidence

Part VI Legal Principles

Part VII Findingsin Relation to Each Particularised Allegation
Part VIII Summary of Findings

Part IX Penalty

Part X Conclusion

Part 1- The Charge

The particulars of the charge focus upon four phases of Mark’s involvement with the
Southland MHS from 10 February to 30 March 2001. Those four phases were:

111  Mak’sadmission on 10 February 2001,
11.2  Mak’speriod as an inpatient from 10 February to 21 March 2001,
11.3 Mark’s period of trid leave from 22 to 30 March 2001;

11.4  Mak’sdischarge on 30 March 2001.

The particulars of the charge dlege:

“ Admission

1. On Mark Burton’'s admission to Southland District Health Board
Mental Health Services on 10 February 2001 [Dr Fisher]:

1.1 Failedto adequately assess Mark Burton’s:



and/or

€) Psychiatric and/or forensic and/or social and/or medical

history; and/or
(b) Phenomenol ogy of mental state; and/or
(© Alcohol and drug history; and/or
(d) Precipitants for admission; and/or

(e Prior response to and adverse effects of, his previous

and current treatment; and/or

)  Risk

1.2 Failed to adequately document [his] assessment and/or

diagnostic formulation of Mark Burton.

AND/OR

In-patient period 10 February 21 March 2001

2.

Between 10 February 2001 and 21 March 2001, while Mark Burton
was an in-patient on Ward 12, Southland District Health Board Mental
Health Services [ Dr Fisher]:

2.1 Failed to undertake and/or record a thorough and systematic

review of Mark Burton's mental status.

and/or

2.2  Failed to undertake and/or record an adequate assessment of

Mark Burton’srisk

and/or

2.3  Failed to follow-up and/or review Mark Burton’s:



€) Alcohol and drug assessment; and/or

(b) Needs Assessment.

and/or

24  Failed to adequately develop and/or review Mark Burton's:

€Y Medication regime; and/or

(b) Treatment and management plan.

and/or
25  Failed to adegquately document:

€) Clinical interactions with Mark Burton; and/or

(b) Assessments of Mark Burton’s care and management;

and/or
(© Management and treatment plans.
AND/OR
Trial Leave
3. In relation to Mark Burton's trial leave (the period between 22 March

and 30 March 2001) [Dr Fisher]:

3.1  Onor about 22 March 2001 failed to undertake and/or record a
thorough and systematic review of Mark Burton’s mental state

prior to the commencement of histrial leave on 22 March 2001.

and/or

3.2  On or about 22 March 2001 failed to undertake and/or record a
comprehensive risk assessment for Mark Burton prior to the

commencement of histrial leave on 22 March 2001.

and/or
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33 On or before 22 March 2001 failed to make adequate
arrangements for a review of Mark Burton's mental state

during his week of trial leave.
and/or

34  On or before 22 March 2001 failed to ensure a crisis plan was

developed in partnership with Mark Burton and/or recorded.

AND/OR

Discharge

4.

In relation to Mark Burton’s discharge from in-patient care on 30

March 2001 [Dr Fisher]:

41 On or about 30 March 2001 failed to undertake and/or record a

thorough and systematic review of Mark Burton’s mental state.
and/or

4.2 On or about 30 March 2001 failed to undertake and/or record a

comprehensive risk assessment for Mark Burton.
and/or

4.3  On or about 30 March 2001 failed to adequately review Mark

Burton's management and/or treatment plan.
and/or

44 On or before 30 March 2001, failed to make adequate

arrangements for Mark Burton’s post-discharge care by:

€) ensuring the adequate involvement of Mark Burton's
key worker (Community Mental Health Team) in

discharge planning; and/or
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(b) ensuring the adequate and timely monitoring of Mark
Burton's mental status and/or risk once he was

discharged; and/or

(© ensuring the adequate nvolvement of Mark Burton's

family in discharge planning.

and/or

45  Between 22 March 2001 and 30 March 2001 failed to ensure a
crisis plan was developed in partnership with Mark Burton

and/or recorded.”

Part 11 - Summary of the Evidence

Mark Burton

13.

14.

Sadly Mak’s medicd circumstances are not unique. At the time of his admisson to the
Southland MHS on 10 February 2001 he was a 19 year old who had been diagnosed as
having schizophrenia and who aso had a history of acohol and drug abuse. Prior to his
admisson Mark lived in Queenstown. His father was a police sergeant in Queenstown.

His mother was a school teacher. Mark has ayounger brother and sster.

The Tribund gained an ingght into Mark’ sdinica history by:

141  Reviewing the medicd files held by the Southland MHS relating to Mark’s
contact with psychiatric services in Queenstown and Invercargill from 6 July
1998 through to 6 February 2001, and

14.2  Hearing from Mark’ s father, Mr Trevor Burton, and
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16.

17.

18.
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14.3  Heaing from hedth professonds who had ether previoudy been involved in
Mark’s care prior to 10 February 2001 or who had reviewed the care he had
received prior to that date.

Mark firg came into contact with mental hedth services in July 1998 when his mother
contacted the Queenstown Community Mental Health Team. Mark was observed to have
features consstent with psychatic illness. He had a higtory of acohol and cannabis use.
Mark’s parents were concerned about his aggressiveness and his excessve use of acohol.
Treatment was commenced by medication supervised by Mark’s parents. During 1998
close contact was maintained between Mark, his parents and the Queenstown Community
Menta Health Team. By early 1999 there appeared to be some improvement in Mark’s
condition dthough there continued to be concern about Mark’s acohol and drug

problems.

Throughout 1999 Mark continued to receive medication and appeared to be a consstent
user of dcohol. Mark and his family continued to have close contact with the Queenstown
Community Mentad Heelth Team through to early 2000. In the middle of 2000 Mark’s
menta sate fluctuated. He returned to his parents home. In mid 2000 Mark’s parents
expressed concern about the safety of Mark, his brother and sister. Mark was observed
to be angry and dsplaying prominent psychotic symptoms. Mark was admitted as a
voluntary in-patient to Ward 12 of Southland Hospital on 23 June 2000. His admission
was for four weeks. There was an improvement in Mark's mentd state. He was
discharged back to Queenstown in late July 2000 when contact with the Queenstown
Community Menta Hedlth service resumed.

In mid August 2000 Mark’s parents noted a period of deterioration in Mark’s mental

gate. They attributed this downturn to alcohol use. In September 2000 a comprehensive
management plan was re-visted. Tha management plan addressed issues such as
exercise, awork rogter, dcohol use, rules for living at home and medication management.

Early warning signs of relgpse were identified and a criss plan devel oped.

During September 2000 Mark’s parents continued to express concerns about Mark’s
moativation, compliance with medication and acohol use.



19.

20.

21.
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In November 2000 it was thought Mark was displaying symptoms of a rlapse. He was
monitored closaly by the Queenstown Community Mental Hedlth Team. In December
2000 Mark’s medication was changed by Dr Menkes to olanzapine 10mg daly. This
change did not take effect until mid January 2001.

In mid January 2001 Mrs Burton expressed concerns about Mark’s anger and his
aggression towards her. Mark was observed to be restless, suffering disturbed deep and
conversng in a bizare manner. This pattern of behaviour continued through to early

February 2001. Mr Trevor Burton told the Tribunal:

“In early February Paddy [Mrs Burton] and | were concerned about

Mark’s use of cannabis and alcohol ... he was aggressive and agitated

and being unco-operative at times” .°
On the night prior to 10 February 2001 Mark went out drinking with friends. The
fallowing morning (Saturday 10 February) Mrs Burton went to Mark’s bedroom to see if
he was home. Mark verbaly abused his mother and threatened to attack her. Mr Burton
went to Mark’s bedroom. Mark had barricaded his door. Mark eventually opened the
door. Mr Burton found his son n a highly agitated sate. Mark dleged his mother and
brother kept interfering with him at night and that he would get them and kill them. Mark
aso reiterated dlegations he had previoudy made that his parents had stolen $76 million
from him. Mr and Mrs Burton redlised Mark needed urgent psychiatric help. Mark was
able to be pacified and agreed to accompany his father to the Southland MHS. Mr Burton
drove his son to Invercargill. During the drive south Mark reiterated his dams that his
mother and brother were interfering with him.  He aso repesated the dlegation that his
parents had stolen $76 million from him. When they were close to Southland Hospital
Mark commented that:

“ ...the Matrix is watching now, there are cameras all around here.” ®

When Mark and his father arrived at Southland Hospitd they were seen by Dr Fisher and
nurse |. Mr Burton stayed with his son during the admission interview.

6

Evidence of Mr T Burton paragraph 26
Evidence of Mr T Burton paragraph 46
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23.
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Doctor Fisher made brief notes. A transcript of the notes made by Dr Fisher is set out in
paragraph 25 of thisdecison. Normally an admitting doctor and nurse would have &t their
disposd afile of formsto be completed. The forms normdly avalladle include:

22.1 A two page assessment of risk form;
22.2  Atwo pagerisk dert form;

22.3 A two pagerisk plan review form.

Doctor Fisher told the Tribunal that not al of the forms were available when Mark arrived
because it was a weekend. It is gpparent however Dr Fisher put a line through both pages
of the assessment of risk form. He completed a small portion of the risk aert sheet. The

risk plan formsin Mark’s medical file were blank.

Doctor Fisher told the Tribund he put aline through the assessment of risk forms because
he thought that document would be completed by someone who had knowledge of the
patient — namely a member of the Community Mentd Hedth Team or the emergency
team.” This topic is revisited later in this decison. Suffice to say at this juncture that the
Tribund had difficulty in reconcling Dr Fisher's understanding of who completes the
assessment of risk forms with the Southland MHS written policy on clinica risk assessment
and management which provides that the:

“ Assessment of risk sheet [is] to be completed on admission for all
patients by [the] admitting doctor and nurse and thereafter daily by
[the] responsible clinician/psychologist and assigned nurse, until [a]
routine observation level isreached.”

The handwritten note made by Dr Fisher in Mark’s medicd file on his admisson reads

“ Psych assessment

First psych contact at 17 years.
Grandiose thinking — thought he was JC
[With] ideas of saving people

Transcript p.3351. 28-36



15

[Possible] paranoid thoughts including being put on cross/references
fromradio.

At the time working in kitchen.

Alcohol +

Cannabis ++

Flatting

Saw GP + psychiatrist

Sarted on risperidone — good compliance

Last year —relapse. Using THC [cannabis]

Came to Ward 12 —winter for 3 weeks

Discharged on risperidone — 6mgs

Went home to parents

Work for short periods — alt days at best

Finds radio disrupting

From father — school apparently OK, not great scholar, left to join
joinery but firm folded

At the time deterioration in mental state noted, parents aware of THC
use, doesn't return to normality when off THC

Saw Dr Menkes 6 days

EPS[Extra pyramidal symptoms| ++.

Poor motivation

Risperidone changed to olanzapine 10mgs

Snce then alcohol ++, cannabis ++ not recently

No work lately

Kitchen spare hand job organised by friend/boss aware of Mark's
condition

Now — threatening behaviour — especially towards mother

Deluded regarding parents having a quantity of his money

[Thereis no money in fact]

MSE — [mental state examination] reasonably calm and co-operative,
some anxiety

A little pre-occupied

Believes being disturbed at night

Ideas of reference

Paranoid thinking

Vivid negative dreams

Cognitively unimpaired

Some insight — knows things are not right but probably doesn’'t accept
ilIness, agrees to hospital

Impression schizophrenia (no family history — brother and sister well)

Plan — admit Ward 12, increase olanzapine to 15mgs daily use CPZ
(chlorpromazine) asrequired (CMHT) | Queenstown Nadine)

Peter Fisher
MO’
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Following the admission interview Mark was admitted to Ward 12 of Southland Hospita
as avoluntary patient. Doctor Fisher amended Mark’s medication on admission from 10
to 15mg olanzapine.

On 11 February Mr Trevor Burton wrote a detailed letter to Southland MHS. That letter
was received in Ward 12 on 14 February 2001. The letter is very significant. It reads:

“TOWHOM IT MAY CONCERN,
PSYCHIATRIC SERVICES, KEW HOSPITAL
REFERENCE. MARK BURTON

These are just a few notes to hopefully assist you in your
treatment/under standing of Mark from our observations as his parents.

From about the time of the change of Mark's medication from
Risperidone to his present medication there has been a bit of a worsening
in his condition. We suspect also about this time i.e. 3 to 4 weeks or
more ago Mark has been using cannabis again. He may deny it but | am
confident he was using. He has also been drinking alcohol. Whether
beer or spirits | am not sure and probably only a few times a week
maximum but probably in a quantity far in excess of what he should .

About 3 weeks ago his behaviour became more unsettling in that he
would be walking around the house with a fixed grin. He spoke to his
mother about all of his limbs being disconnected from his body and re-
connected and got very angry when his mother said that she had no such
memory and in effect no such thing had happened. About two weeks ago
he spoke to me about how his head had been split open when he was
young and his brains had come out. Again, he became angry when | said
| had no such recollection.

Mark has a paranoia that his mother and myself have robbed him of all
of his money. He seems to think that he had considerable wealth and
that we have taken it all from him. This seems to be strongly in his mind
and is a source of great anger to him that seems to verge on hate.

Heis strongly built and both his mother (and brother) are at times fearful
of him. Up until now he seems to have managed to control the great
anger that we see in him but from my observations of him as a parent
and with 28 years services in the police | see real danger in Mark either
in hisfamily or to the community at large.

On the morning of Saturday 10/2 Mark’s mother, Paddy, poked her head
into his room just to see if he had arrived home as he had gone out
during the previous night (drinking at a night club). Mark was furious
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and shaped up wth his arm drawn back to punch his mother and he
demanded in obscene terms that she get out of it. This was as close as
Mark has come to physical violence against his mother and he was barely
in control.

I immediately went to speak with him. His room was barricaded but he
removed what was there instantly at my insistence. We had an angry
verbal clash wherein Mark insisted that his brother and his mother had
been sneaking into his room and “ touching him” . | did not pursue what
this “ touching” consisted of but the inference was that it was of a sexual
nature and he threatened to me that he would kill them for it. Again his
language was totally violent and obscene. | immediately formed the
impression that Mark was a real and immediate danger to his brother
and mother and at one stage he said he would kill everyone in New
Zealand when he “ came back” and that he * had the power” to doit.

At this point | realised that Mark was totally out of it and | tried to calm
him by suggesting he come down and have some breakfast. | told his
mother (unbeknown to Mark) to ring the emergency mental health
number.

Mark came down, still very angry. He paced the lounge in a very agitated
state clenching and unclenching his fists and on the verge of striking out.
The emergency team apparently suggested to his mother that he go back
to hisroomand “ lie down” . | suggested thisto himand hedid so ... only
when it was agreed however that he be allowed to barricade his door. |
meanwhile had removed a knife that was in hisroom and had been there
for some period of time.

During the above time | suggested to Mark that he needed to be in
hospital and that in any event | was not happy in him remaining in this
house when he had such feelings of anger to his brother and mother.

Incidentally, Paul (14) and Mark have always got on very well and Paul
had spent a few nights during the previous week out on the front drive
playing cricket with Mark using a tennis racket and ball. They were
getting on quite well. Never before had | heard Mark make any
suggestion of being “interfered with” in the middle of the night by his
mother or brother. (I note he still seems to believe that when he was at
Kew Hospital about July? last year that at some time in the night
someone came in and violently twisted his neck).

After Mark had been in his room for about 20 minutes he came out
considerably subdued and seemingly quite remorseful and apologised to
his mother for what he did (threatening her). He then came out into the
lounge where | was and with no prompting from me whatsoever said that
he thought he needed to “ go into hospital for a few weeks’. We agreed
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he pack a bag and within a short period after communicating with the
mental health emergency team we were on our way.

The journey was largely in silence and after about 40 minutes Mark, out
of the blue said “ They could be doing it under your nose.” | asked what
he was talking about and he again said that Paul and Paddy could be
coming and interfering with him right under my nose without me
knowing it. | asked him why he did not grab a hold of them when they
were supposedly interfering with him and he said it was because he was

adeep.

We carried on in silence until coming through Invercargill 5 minutes out
from the hospital Mark said that there were cameras all around and that
“The Matrix” was watching us (or something similar).

When we arrived at the hospital and sat in the waiting room there was a
young male patient walking up and down in the hospital corridor crying
about hating the hospital and wailing that he wanted out. Mark got up
and watched this person with a fixed grin on his face and gave the
impression he took pleasure and amusement from this person’ s anguish.

| hope the above is of some assistance.

OUR MAJOR CONCERN:

Mark has a paranoia about 1. His parents robbing him of vast sums of
money. And 2. of being molested by his mother and brother (and
perhaps myself, | am not sure). This causes great rage and apparent
hatred.

| believe that Mark is a real danger and should he be discharged from
this hospital while till holding such views and that he could cause
serious injury/death within the family home. | base this on my
observations of him as a parent and also a considerable amount of
experience over 28 years observing violent behaviour as a front line
policeman.

Mark seems to be able, most of the time, to keep his thoughts to himself
or disguise what he is thinking. | WOULD THEREFORE ASK THAT
PARTICULAR NOTE IS TAKEN OF MY CONCERN AS TO THE
SAFETY OF MARK’'S MOTHER AND YOUNGER BROTHER SHOULD
HE RETURN TO THE FAMILY HOME.

Having said that, Mark needs security and some sort of supervision and
we believe that the home is the best place he can get it. If heisto find
lodgings in the community he would need quite constant monitoring by a
mental health worker as to his medication and his involvement with
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drugs/alcohol. He would also need assistance to finance a “ life in the
community” beyond the amount of money presently paid on his sickness
benefit.

Mark will be welcome back here at home should he so desire and
provided there is an assurance as far asis able, regarding his paranoia of
his parents and family being under control.

I may be contacted at any time at home or at work. Home 4422102 and
work at the Queenstown Police station 4427900

Thank you for taking the above into consideration and good luck with
Mark. We appreciate any help that can be given to him.

TREVOR AND PADDY BURTON.
11/2/2001.”

The Queenstown MHS notes and a risk asessment completed by a socia worker in
Queenstown were also received on 14 February. That day Dr Fisher re-visted the risk
dert form in Mark’ s file and made further entries on that document. Mark’s assessed leve

of risk had not dtered (in Dr Fisher’ s view) since Mark’s admission 4 days earlier.

Mark remained a voluntary in-patient in Ward 12 from 10 February to 30 March. On 22
March he went on aweek’strid leave. The key events during the period Mark was an in-
patient prior to going on trid leave have been extracted from thorough nursing notes made
during the period of Mark’s admission, aswell as entries made in Mark’ s medica notes by
Dr Fisher on 14, 19, 23, 26 February and 20 March.

Despite efforts by nurang saff and Dr Fisher, it is gpparent Mark did not wish to discuss
the issues which illugtrated his paranocia and delusons. In paticular Mark was very
guarded and circumspect when efforts were made to explore his bdlief that his brother and
mother had sexudly interfered with him and tha his parents had stolen $76 million from
him. It is gpparent from the nursing notes that Mark continued to display parancia about
his parents and sblings. Mark adso expressed hatred towards his mother and sgter.
Notes which indicate Mark’s psychosis were made by nursing staff on 13, 15, 17, 18, 21,
24 February and 1, 4, 15 and 20 March.
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Mark displayed some signs of parancia. For example on 19 February and 19 March he
told nurse | that he placed a cassette tape on the door handle inside his room o thet if

someone entered his room at night he would be aerted.

Mark continued to demongtrate a propensity to abuse alcohol and drugs. For example on:

31.1 24 February Mark was seen going into a bar by a member of the hospita staff.
When questioned dout this Mark said he had not gone drinking. Later that
evening he was seen hitting a wal and gpparently he wanted to hit a security
guard. The next day it was discovered Mark had vomited large quantities of
what appeared to be pizza and beer.

31.2  On 28 February Mark and another patient left the ward. He was later found in
possession of 1 dozen beer and a 750 ml bottle of whisky.

31.3 On 23 February and 17 March 2001 Mark was observed in circumstances
which suggested to a daff member that he was trying to arrange a supply of
cannabis. On 4 March he said he wanted to return to Queenstown because he

“wanted some dope”.

314 On 18 March Mark was involved in an incident in which cannabis utendls were

found.

On occasions Mark displayed aggression and a propensity for violence. For example, the
nursing notes for 24 February 2001 record Mark hit a wall and wanted to hit a security
guard. Thereis a suggestion in the nursing notes for 1 March that Mark punched another
patient that day. On 12 March Mark was involved in an incident in which he chased and
punched amae patient who had “sneaked up behind [Mark] and kissed him”.

It isimportant to emphasise that the incidents referred to in paragraph 30 to 32 above are
interspersed with a number of very positive comments in the nursing notes. There are many
references in the nursing notes to Mark being “settled” and “interacting well with staff

and fellow patients’. It is reasonable to conclude from an examination of the nursing and
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medica notes that the incidents which congtituted evidence of Mark’ s psychosis fluctuated

during the time he was a patient in Ward 12, but were never resolved.

During Mark’s period in Ward 12 congderaion was given to finding a resdentid facility
which would assig in addressing Mark’ s substance abuse. There is reference in the notes
to exploring the possibility of Mark being placed with Odyssey House. The notes suggest
that trying to place Mark in a programme such as Odyssey House was only tentatively
examined primarily because Mark displayed no resolve to address his problems of dcohol
and drug abuse. Mark did undergo an assessment a Rhanna Clinic, the Invercargill
acohol and drug rehabilitation unit. That assessment occurred on 12 March 2001. The
counsdllor who saw Mark advised the Tribund that Mark was not willing to address his
problems of adcohol and drug abuse. Mark told the counsdllor that he would “just play

the game until released and would return to smoking and drinking” .

It is evident that soon after Mark’s admission Dr Fisher began focussing upon managing
Mark’s leave from Ward 12. The fird reference to Mark having leave can be found in a

note made by Dr Fisher on 14 February. That note states:

“ Review
Settled mentally
May have day leave as required” .

A referra for a needs assessment was initiated as early as 12 February 2001. In fact the
assessment was not able to be commenced until 8 March. The assessment was never

actudly completed. The referrd from nurse | on 12 February reads:

“ It has been suggested to Mark that living in supported accommodation
in Invercargill may be beneficial for him, so he can be closer to
[Southland MHS) services.”

The nurang notes record Mark left Ward 12 on two occasions (24 and 28 February) in
circumstances which condituted an abuse of his leave privileges. It was not until 2 March
however that Mark’ s leave arrangements were modified to a requirement that he only have
leave under escort. Two weeks later nursng daff recorded the intention to find

accommodation in Invercargill for Mark. On 16 March Mark spoke to the Didtrict
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Inspector “to discuss his rights’ as he gppeared to be ill intent on returning to
Queenstown. The nursing notes record that Mark later accepted he would look for aflat
in Invercargill as had been planned. Mark went “flat hunting” with a socid worker on 17
March. A flat was found which Mark was able to move into on 22 March. On 17 March
Mark spoke to his father about returning his car from Queenstown. Mr Trevor Burton did
not want Mark to access his car. Mr Burton wished to find out where Mark’s flat was.
Mark refused to dlow the hospita staff to disclose to his father the location of Mark’ s flat.
By 18 March Mark was till angry with his father for not agreeing to Mark having his car.

Doctor Fisher then spoke with Mr Burton. After that discusson Mr Burton agreed to
take Mark’s car to him in Invercargill. Mr Burton told the Tribund that when Dr Fisher
telephoned him Mr Burton:

“...made it clear to Dr Fisher that we [Mr and Mrs Burton] did not
see Mark coming back to Queenstown as an option because he had no
place to stay and it was in too close proximity to his family” .2

Mr Burton ultimately agreed to bring Mark’s car to Invercargill. Mr Burton and another
police officer drove Mark’s car to Invercargill on 22 March, the day Mark commenced a

week’ s leave from Ward 12.

The nursing notes for 22 March record that Mark was placed on a week’ s trid |eave that
day. He was given a week’s supply of medication and “discouraged from using any
illicit substances/alcohol”. A socid worker was assgned to vist Mark's flat each
working day. The socia worker visted Mark on 23 March and noted Mark had a supply
of beer and whisky. A further visit was made to Mark by the socia worker on 26 March.

The socid worker remarked Mark had continued to drink beer and whisky. A smilar
entry isrecorded in the nursing notes for 28 March.

A discharge planning meeting was held on 30 March. The meeting was held 1¥2 hours
earlier than planned because Mark showed up at Ward 12 earlier than scheduled. There-
scheduling of the discharge mesting meant the key worker in the Community Menta Hedlth

8
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Team who had been assgned to Mark was unable to atend the discharge mesting.
Doctor Fisher’ s note of the discharge meeting reads.

“ Review

Week at home — no longer problems — drinking a bit but taking
medication.

No talk of returning to Queenstown.

Plan for discharge.

olanzapine 15mg nocte” .

On the evening of 30 March Mark returned to Queenstown. Mr Trevor Burton was on
duty. In the early hours of the morning of 31 March Mr Burton heard on his police radio
that there was afire a hishouse. He rushed to the scene. He found his wife dead on the

porch of their home.

Mark was subsequently arrested and charged with the murder of his mother. In August
2001 ajury found Mark not guilty of murder by reason of insanity. Mark was committed
as aspecid patient under the Criminal Justice Act 1985.

Doctor Fisher

42.

Doctor Fisher gradusted MBBS from London Universty in 1984. He became a
registered medica practitioner in England in 1985. In 1989 Dr Fisher commenced training
to become a specidist psychiatris. The programme Dr Fisher entered was a four year
course. Doctor Fisher was a member of the training programme for gpproximately two
years based at Broadgreen Hospita in Liverpool and at the University of Liverpool. The
position Dr Fisher had in Liverpool was equivaent to a psychiairic registrar’s pogtion in
New Zedand®. Doctor Fisher told the Tribund that Broadgreen Hospita was Smilar to
Southland Hospitd — a generd hospita with a menta hedth unit™®.  Prior to going to
Broadgreen Hospital Dr Fisher had 12 months experience working in an acute psychiatric
unit & Peterborough in England.

9
10

Transcript p.2891.37
Transcript p.291 1.47
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Hafway through the specidig training programme Dr Fisher decided to take a year out
and travel to New Zedand. He took up a postion a Southland Hospital in December
1992. A letter of reference written by Broadgreen Hospitd in 1992 to Southland Hospital
described Dr Fisher as being a “ very keen and highly motivated trainee” who takes
“an active part in all aspects of his training and post graduate medical education” .

It was thought Dr Fisher was highly likely to pass the MRC Psych Part | assessment.™

Doctor Fisher was initidly gppointed as a psychiatric regisrar a Southland Hospitd. His
description changed to MOSSin 1994. A reference from a psychiatrist formerly based a
Southland Hospitdl during Dr Fisher’ sfirst sx monthsin Invercargill described Dr Fisher as
being “ very capable at assessing patients, managing their treatment, and providing
them with ongoing support and supervision”. Consgent with his“ ... having had at
least two years experience in psychiatry” .2

Doctor Fisher remained a MOSS in psychiatry at Southland Hospita until January 1997.
He returned to the United Kingdom for part of 1997 before returning to New Zedland to
take up apogtion asaMOSS in psychiatry at Seaview Hospital in Hokitika He held that
postion until May 2000 during which time he worked under the supervison of Dr
Anderson and Dr Hall. Doctor Fisher worked as a generd practitioner in Hokitika for a
short period before returning to Invercargill in October 2000 where he was again
employed asaMOSS in psychiatry.

When Dr Fisher was initidly re-employed at Southland Hospital he was required to work
in the Community Health Mental Hedlth team and provide cover for in-patients at night and
on weekends. However in December 2000 the in-patient psychiatry MOSS went on
leave. Doctor Fisher was assigned to take on asmall in-patient workload for the first three
months of 2001. It was thought he would have capacity to manage 5 to 6 patients. In
redity his responghilities were confined to managing about 3 in-patients. In February and
March 2000 the Southland MHS had 3 consultant psychiatrists and 3 MOSSSs in its
psychiatry department.

1 Exhibit 20
2 Exhibit 21
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By the time Mark became a patient of Dr Fisher on 10 February 2001 Dr Fisher had
approximately 10 to 11 years experience in psychidry, initidly as a psychiatric registrar
(for gpproximately 3 years) and asaMOSS in psychiatry (for approximately 7 to 8 years).
At the time Dr Fisher commenced caring for Mark he was exempt from the generd
“overdght” requirements under the Medical Practitioners Act 1995. A requirement for
“oversght” was not imposed until mid 2001.

The Tribuna unhesitatingly accepts Dr Fisher cannot be judged againgt the standards of a
consultant psychiatrist. Although at times Dr Fisher was required to perform the role of
consultant psychiatrist when employed as a MOSS in psychiatry™ Dr Fisher never held
himsdf out as having the training and qudifications of a qudified specidist psychiatris.

Doctor Fisher should not be viewed as a “de facto consultant psychiatrist”. The Tribund
has assessed Dr Fisher's acts and omissions soldly againg the standards that the Tribunal
reasonably expected of aMOSS practising in a psychiatric Unit in New Zedland in 2001.

Part I11 - Summary of the case for theDirector of Proceedings

The case for the Director of Proceedings was substantially based upon the evidence of Dr
M Paton. Dr Paton is a specidist psychiatris. He graduated MBChB from the
Universty of Otago in 1981 and became a Felow of the Royad Audrdia and New
Zedand College of Psychiatrists in 1989. From 1992 to 2003 Dr Peatton held severd
senior psychiatric pogtions in Auckland. The pogtions he held included Clinica Director,
Mental Hedth Service, Auckland; Director of Mental Hedlth Services, Director of Area
Mental Hedth Services, Centrd Auckland; Clinical Director, Mental Hedlth Services,
South Auckland; and Director of Area Mental Health Services, South Auckland. 1n 2003
Dr Petton took up a position in Tasmania as Clinical Director, Mentad Hedth Services,
Department of Hedth and Human Services. Dr Patton’s current position includes an
gppointment as a senior lecturer at the Universty of Tasmania

# Evidence of P Fisher paragraph 8
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Doctor Petton first became involved in assessng Dr Fisher’s management of Mark when
the Hedlth and Disability Commissoner (Commissoner) invited him to char a pand of
expert advisors appointed by the Commissioner to advise on dlinical issues associated with
the care given to Mark from 10 February to 30 March 2001. In that capacity Dr Patton
(and other members of the panel) interviewed Dr Fisher and a number of other persons

associated with Mark’ s care,

Mr Hodson QC challenged the admissihility of Dr Patton’s evidence. That chdlenge was
based on concernsthat Dr Patton:

51.1 Lackedtherequidte skills and qudifications to be an expert; and

51.2  Formed his opinion on the bass of some evidence which was not before the

Tribund; and

51.3  Lacked the requisite level of objectivity to be areliable expert witness.

The Tribund ruled on 17 November that it would receive Dr Paiton’s evidence. Written
reasons for that decison were ddivered by the Tribuna. The reasons set out in that
decison need not be reiterated. During the course of his evidence it became more
apparent to the Tribund Dr Petton had the requisite skills to be an expert witness. It was
during the course of cross examination that Dr Patton revedled his academic position and
the fact he had previoudy given evidence as an expert. More importantly, the considered
manner in which Dr Patton gave his evidence left the Tribund in no doubt he was objective
when commenting upon Dr Fisher’s management of Mark.

In summarising the Director of Proceedings case it is convenient to refer to the four
phases of Dr Fisher’srolein caring for Mark identified in the notice of charge, ie

53.1 Mak’'sadmission on 10 February 2001,
53.2  Mark'speriod as an in-patient from 10 February to 21 March 2001,

53.3  Mark’speriod of leave from 22 to 30 March 2001;
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534  Mak’sdischarge on 30 March 2001.

Admisson on 10 February 2001

54.

55.

56.

Dr Paton explained that when a patient is admitted into a menta hedth service the
admitting clinician must undertake a comprehensive psychiatric assessment of the patient.
This assessment must be properly documented. A proper psychiatric assessment involves:

54.1 Underganding the patient's relevant hisory. The paient's relevant history
includes their psychiatric, forendc, substance use, socid and medicd history and
should dso include information about the patient’ s present and current responses
to treatment.

54.2  Understanding the patient’s phenomenologica presentation. That is to say, the
clinican mugt ascertan what phenomena or dgns were present which were

indicative of mentd illness
54.3  Assessing information about what prompted the patient’ s admission to hospital.

54.4  Determining what might have precipitated the patient’s admisson, including why
admission was needed ingtead of treatment within the community.

Doctor Patton told the Tribund that when a patient is admitted a menta Sate examination
must be carried out so that a baseline condition is established againgt which changes in the

patient’s mental state can be measured.

Doctor Petton thought the admisson documentation completed by Dr Fisher on 10
February 2001 was substandard and inadequate. The records that were made were
uninformative. The circumstances precipitating Mark’s admisson were referred to only
very briefly. There was very little reference to Mark’s psychiatric history. The patient’s
socid circumstances were referred to very briefly. There was limited history recorded.
Doctor Petton believed further details should have been obtained about Mark’s acohol
and drug use in order to develop an understanding of the relaionship between his
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symptoms and his use of substances. Doctor Patton was concerned that there were no

details recorded in Dr Fisher' s assessment of':

56.1  Mak’sthreatening behaviour or any precipitating factors;

56.2 The nature and content of the discussons between Mark and his father which
illustrated delusiond thoughts;

56.3  The presence or absence of forensic history;
56.4  Mak’'smedicd higtory;

56.5  Thekey concerns of the patient’s family.

Doctor Patton told the Tribuna that Dr Fisher faled to obtain sufficient informetion to
properly assess risk in this case.  The Tribuna was told Dr Fisher faled to obtain
information that would alow a proper assessment of risk and to provide a base from which

an immediate management plan, and trestment plan could be formulated.

Doctor Patton was aso critica of the fact Dr Fisher failed to document a current working
psychiatric diagnoss which in the case of Mark should have been identified as active

exacerbation of schizophreniaaong with acohol and cannabis abuse.

I n-patient period 10 February 2001 to 31 March 2001

59.

The Director of Proceedings aleged Dr Fisher should have assessed and evauated the
concerns raised in Mr Trevor Burton's letter of 11 February as wel as the issues
documented in Mark’s medica notes during the time he was an in-patient in Ward 12. In
particular it was aleged Dr Fisher falled to adequately assess and evauate information
which suggested:

59.1  Mark continued to abuse acohol and cannabis while he was an in-patient.

59.2  Mak continued to display symptoms of paranoia and deluson while he was an
in-patient.
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59.3  Mak exhibited sgns of violence while he wasin the Ward.

Doctor Patton was concerned that there were only six file notes made by Dr Fisher
folloning Mark’s admisson. None of the file notes made by Dr Fisher after 10 February
reflected an adequate assessment of Mark by Dr Fisher or an gppropriate trestment plan.

Doctor Patton told the Tribuna Dr Fisher's assessments subsequent to admission should

have recorded:

61.1  Theoutcome of atemptsto demongrate Sgnsindicating mentd illness,
61.2  Mak’ swillingness and/or ability to engage with saff and others on the ward;
61.3  Mark’sdemeanour;

61.4 Mak's interactions and behaviour in the ward setting and whils being

interviewed.

Doctor Patton was convinced that there was little evidence to suggest Dr Fisher tried to

explore specific symptoms or to anadyse Mark’ s thoughts and presentation.

The Tribuna was told that the efforts to locate a facility for resdentid rehabilitation and
treatment for substance abuse were not adequately followed through. Similarly, there was
criticism about the fact that a weekly assessment was commenced but not completed.

Doctor Patton commented that Dr Fisher failed to recognise the importance and value of a

comprehensve treatment plan for Mark.

Doctor Patton noted that after Mark was referred to the Rhanna Clinic Dr Fisher appears
not to have familiarised himsdf with the assessment carried out by the dcohol and drug
savice. Doctor Patton told the Tribund Dr Fisher should have actively attempted to
ensure Mark benefited from an acohol and drug trestment programme.

The Director of Proceedings witness referred to the fact Dr Fisher adjusted the dose of
olanzapine administered to Mark. However, Dr Patton was concerned that there was no

documented evidence to suggest Dr Fisher attempted to explore the effects of the change
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in medication on Mark’s psychotic experiences, or to consider an dternative medication

regimen.

Doctor Patton was very concerned that no adequate risk assessment was completed at
any time and that there was no documented formulation of risk factors that would lead to a

comprehensive plan to reduce risk.

Incidents such as Mr Trevor Burton's letter of 11 February, Mark’s abuse of alcohol on
the ward and his occasona acts of violence did not result in a documented review of the
patient’s assessed level of risk. Doctor Patton thought this was very unsatisfactory and a
falure by Dr Fisher to adhere to appropriate standards of care.

Trid Leave

67.

68.

Doctor Patton was very concerned that Dr Fisher did not properly assess Mark’s menta
sate, or undertake and/or record a comprehensive risk assessment of Mark prior to Mark
commencing trid leave on 22 March. The Director of Proceedings maintained Dr Fisher
should have assessed whether or not there were perssting psychotic symptoms or other
evidence of illness. Doctor Patton was adso concerned that there had been an apparent
failure to assess medication, and what would happen if Mark continued to use alcohoal, and
what Mark intended to do with his time while on trial leave. These matters, Dr Petton
said, should have been canvassed and considered before Mark was alowed to leave the

ward.

In addition to criticisng Dr Fisher's failure to undertake a comprehensive risk assessment
prior to Mark going on trid leave, Dr Patton aso criticised the absence of a criss plan
which should dso have been developed prior to Mark being dlowed trid leave. Doctor
Patton was concerned that no adequate arrangements were made to review Mark’ s menta

gtate during the leave period.

Discharge on 30 March 2001
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Doctor Patton was critica of the fact Dr Fisher appeared not to undertake, and/or record
a thorough and ystematic review of Mark’'s menta sate prior to his discharge being
confirmed.  Doctor Patton was aso concerned that there was no evidence Dr Fisher
attempted to address Mark’s acohal intake whilst on trid leave, even though there was

clear information available about the patient’s use of alcohol during the trid leave period.

The Tribuna was told Dr Fisher faled to review Mark’s management and treatment plan.
Dr Patton was concerned a prescription for a three month supply of olanzapine was

provided to Mark despite his treatment plan not having been reviewed.

Doctor Patton criticised the gpparent failure by Dr Fisher to review and document risk
factors associated with Mark’s discharge despite the evidence of psychotic symptoms
prior to discharge. A needs assessment had not been completed. Doctor Patton was
concerned that it was not clear how Mark was able to care for himsdlf and therefore there

was no adequate assessment of the risk of self neglect.

Doctor Petton told the Tribund that the absence of a risk assessment a the time of
discharge hindered the devdopment and implementation of a treatment plan which
addressed Mark’ s clinica problems and risks associated with those problems.

The Tribund was told Dr Fisher faled in his responshilities by not assessng the

implications of Mark having accessto his car.

Doctor Petton criticised the adequacy of relying on a socid worker to vigt Mark during
the post discharge period and the fact that Mr Trevor Burton did not participate in the
discharge planning meeting held on 30 March.

In summary, Dr Patton thought that Dr Fisher's standards of documentation and record
keeping fell well below accepted professond standards of care. Doctor Patton aso
thought Dr Fisher’s clinica performance fell well below the standards of an “unsupervised
MOSSin a psychiatric setting”.

Trevor Burton
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The Director of Proceedings caled evidence from Mr Trevor Burton. They key aspects of
Mr Trevor Burton's evidence has been summarised in Part |1 of this decison and need not
be repeated. Suffice to say, the Tribund was left in no doubt Mr Trevor Burton did al he
could for his son and fet grosdy let down by Dr Fisher and the Southland MHS. Mr
Burton did his best to fully inform those hedth professonds cring for his son about his

and hisfamily’s concerns.

The Director of Proceedings dso cdled evidence from A a nurse employed in the
Southland MHS's Community Mental Hedth Team. Ms A’s role was to manage the
needs of persons who had been acutely unwell and discharged from Ward 12. MsA was
gopointed to provide Mark’s community care in conjunction with an occupationa
therapist. Because of communication difficulties Ms A was not aware that Mark was
planning to ay in Invercargill until Mark went ontrid leave. She dso did not learn until the
week of 22 March that she was to be Mark’s key worker on discharge. Ms A was not
told of the change of time for Mark’ s discharge meeting on 30 March and accordingly did
not attend that important meeting. Ms A had a number of concerns about the discharge
process and that Mark was abusing acohol and possibly using drugs whilst on leave. Ms
A told the Tribund that she:

“ ... was annoyed about not being at the discharge planning meeting
on 30 March. [She] was surprised that Mark had been discharged.
[She] felt that [she] had been left with the responsibility but not
consulted in the discharge process.” **

C is aneeds assessor employed in the social work department at Southland Hospital. Ms
C told the Tribuna that a needs assessment for Mark was requested by nursing saff in
Ward 12 on 12 February 2001. The needs assessment commenced on 8 March 2001.
During the medting with Ms C that day Mark said he planned to return to Queenstown.

14
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He aso told Ms C that “ his mother and sister would come into his room and touch
him’*. Ms C judged that Mark was so stressed that she should discontinue the meeting.
Ms C made contact with a drug and dcohol trestment facility in Christchurch, but by this
time Mark was dready on trid leave. Ms C was unaware of this development. She was
“surprised and disappointed that [ she] had not been involved in the decision making
process prior to Mark leaving the Ward.”*® Ms C was never able to complete the

needs assessment for Mark.

B

79. B is adrug and acohol counsdlor/care worker a the Rhanna Clinic. B interviewed Mark
on 12 March and atempted to motivate Mark into addressing his acohol and drug issues.
At the end of the interview Mr B concluded Mark was not acohol dependant but that he
did abuse acohal.

D

80. D was aso caled to give evidence by the Director of Proceedings. She was the team
leader of the Community Mentd Hedth teeam Ms D explained the role and procedures of
the Community Menta Hedlth team. She had no direct involvement in Mark’ s care,

Part IV - Summary of Casefor Dr Fisher
Dr Fisher
81 Doctor Fisher provided the Tribunal with a very detailed brief of evidence. He was cross

examined extengvdly.

15 Bvidence of C paragraph 21
16 Evidence of C paragraph 34
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From the outset Dr Fisher accepted that his medica records were “ deficient” ’. When
addressing the particulars of the charge relating to the qudity of his notes and records Dr
Fisher acknowledged that many aspects of his management of Mak were not
documented, and that the records which he did make were not adequate.

Doctor Fisher was equally adamant that the “standard and extent”*® of his care of Mark
was not accurately reflected in the notes. The basic tenet of Dr Fisher’s evidence was that
he adhered to the standards of a responsible doctor in his postion but ke did not record

the work he undertook in Mark’s case.

Doctor Fisher's evidence systematicaly addressed the particulars of the charge and can be
conveniently summarised by reference to the four stages of his contact with Mark between
10 February and 31 March 2001.

Mark Burton’'s admission on 10 February 2001

85.

86.

Doctor Fisher first became involved in Mak’'s trestment when the Southland Mental
Health Emergency team contacted Dr Fisher on 10 February 2001. Doctor Fisher was
given a brief verbd summary of Mark’s condition. Doctor Fisher learned Mark was a
patient of Dr Menkes, a Dunedin based psychiatriss who regularly vidted Mak a
Queengtown. Doctor Menkes had recently changed Mark’s medication from 4mg
risperidone to 10mg olanzapine. Doctor Fisher was aso told about Mark’s abuse of
acohol and drugs and that he had previoudy had a voluntary admission to Ward 12 when
a diagnosis of schizophrenia had been made. Doctor Fisher was told about Mark’s
threatening atitude to his mother that morning.

Doctor Fisher met Mark with his father and nurse |. Doctor Fisher told the Tribuna that a
et of the mental health services assessment forms was not available on the weekend. Had
the forms been available he would have used them.* During the interview Dr Fisher said
Mr Burton expanded on the background information Dr Fisher had received from the

17
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Southland Menta Hedth Emergency team. Doctor Fisher told the Tribund that the
incidents of difficulties in the Burton house relaing to Mark did not differ sgnificantly from
the experiences of many parents of teenagers experimenting with acohol and drugs, dbeit
exaggerated by Mark’s schizophrenia?® Doctor Fisher was in no doubt however that
Mark's aggressive behaviour on the morning of 10 February was “clearly serious’ %.
Doctor Fisher said he offered to meet  with members of the Burton family. Ultimately
however Mr Trevor Burton became the only point of contact between the family and the
Southland MHS.

When commenting on the inadequacy of the note he made on 10 February in Mark’s
medicd file Dr Fisher accepted he should have recorded a clear and detailed history and
andysis as pat of his assessment. Following the interview Mark became a voluntary
patient in Ward 12. Doctor Fisher increased Mark’s olanzapine to 15mg following

discussons with Mark and his father.

Doctor Fisher told the Tribuna he was aware of the need to conduct a mental date
examination on admission to establish the patient’s current state of risk and to establish a
base line condition ayaing which changes in mentd state could be measured throughout
admisson. Doctor Fisher said his analysis of Mark’s phenomenology of mentd state was
not adequately recorded, but that it did form part of his assessment of Mark.

Doctor Fisher explained Mark did not participate extensvely in the admisson process.
His inhibition did limit the effectiveness of the assessment process. Doctor Fisher dso said
that as Mark’s clinicad notes were to be forwarded by the Queenstown Menta Hedth
Service he did not think it necessary to obtain afull “duplicate’ history from either Mark or

Mr Burton at the time of admission.?

2 Bvidence of P Fisher paragraph 20
2L Bvidence of P Fisher paragraph 21
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Doctor Fisher assessed Mark as “ an opportunistic user of substances’ and acohol.
Doctor Fisher deduced from Mr Trevor Burton that the major concern about Mark’s use
of dcohol and drugs related to the company he was keegping in Queenstown.

The Tribuna was told by Dr Fisher that the precipitants for Mark’ s admission “ were very

clearly obtained although ... not sufficiently recorded.”®

Although Dr Fisher explained he did not complete the initial assessment forms because
they were not available, he did complete part of the risk dert sheet. Mark was assessed
on the scale relevant to that form as a “one’, meaning, no increased risk. Doctor Fisher
told the Tribund that a further assessment of risk would be completed when Mark was
granted leave from the Ward or on discharge®® Doctor Fisher said he drew lines through
the “clinical risk assessment and management” sheet as it was designed for use by the
Community Mentd Hedth Team and only to be completed in conjunction with someone
who had known the patient.”®

Doctor Fisher informed the Tribund:

“...while Mark remained in hospital hisrisk remained low. The major
risk identified was Mark’s return to Queenstown and to any proximity
to his family.” %’

I n-patient period 10 February to 21 March 2001

94.

Doctor Fisher accepted he failed to record a thorough and systematic review of Mark’s
menta datus whilst he was an in-patient. Doctor Fisher maintained however that he did
undertake a thorough and systematic review of Mark’s menta status during his admission
in Ward 12.
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The Tribund was told by Dr Fisher that he routinely visited ward 12 each morning and
afternoon. During those visits he discussed with saff any changes in his patient’ s condition.
Doctor Fisher said the:

“...decision making process in relation to Mark’s management arose
through a combination of regular reviews with his assigned nurses,
Monday morning clinical reviews, ... weekly review meetings, and his
consultation with Mr Burton.” 8

Mark was granted day leave on 14 February 2001. Doctor Fisher said by this time Mark
had improved and exhibited reduced signs of psychosis and paranoia.

Doctor Fisher explained that Mark soon worked out Dr Fisher's routine on the ward.
Mark would meet Dr Fisher a the door of the ward where they would have discussions.
Sometimes Dr Fisher took Mark into an interview room for an “assessment”.”  Doctor
Fisher said that while evidence of a psychotic process remained, there was aso evidence
of quite significant improvement in Mark while he was an in-patient.* Doctor Fisher aso
suggested that some of Mak’s partly deusond thoughts were able to be rationdly
explained. For example, the placing of a cassette on his bedroom door could be explained
by the fact Mark had been assaulted in his room at night by another patient during his

admission to ward 12 in 2000.

When referring to the four incidents of aggression or violence recorded in Mark’s medical
file during his period in ward 12, Dr Fisher said that each incident was investigated and
decisons made that Mark had been provoked and that his “responses had been
proportionate and understandable in the circumstances’ . Doctor Fisher adso said
that when Mark accessed dcohol he did not become more aggressve and remained
directable by nursing staff.* Doctor Fisher said Mark's level of risk was assessed
following each incident, but not documented.®* The only entry made in the risk aert sheet
after Mark’s admission occurred on 14 February when Dr Fisher read Mr Trevor
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Burton's letter. Doctor Fisher did not dter Mark’ s risk dert status and no further entries
were made in the risk aert sheet because Mark’ s observation levels remained routine®

Doctor Fisher sad he referred Mark to the Rhanna Clinic for an acohol and drug
assessment, but he did not recall seeing the assessment until an inquest was held into the
death of Mrs Burton. Doctor Fisher explained he was not able to initiate more assertive
interventions because Mark generaly refused to accept that he had an acohol and drug

problem.

Doctor Fisher explained he did not attach any urgency to a needs assessment for Mark
primarily because there were no services readily available that could assst Mark.

In response to the dlegation that he failed to adequately develop and/or review Mark's
medication regime Dr Fisher said that the medication regime he put in place on Mak’s
admisson was reconsdered and reviewed. Similarly, Dr Fisher was adamant that the

trestment plan for Mark was developed and constantly reviewed.®

Trid Leave 22 to 30 March 2001

102.

103.

Doctor Fisher refuted the dlegation that he failed to undertake a thorough and systematic
review of Mark’s mental gtate prior to the commencement of his tria leave on 22 March
2001. Doctor Fisher did acknowledge however that the reviews he believes were carried
out were not adequately recorded.*’

The Tribuna was told by Dr Fisher that he met Mark on 20 March specificdly to discuss
with him his trid leave. Doctor Fisher said he specificaly reviewed whether or not there
was evidence of Mark’s psychoatic features or other evidence of hisillness. Doctor Fisher
was of the view that “all outward evidence of overt psychosis was largely

suppressed” *® and that Mark’s overal improvement constituted a significant change from
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his time of admission, and dso a significant change from his admission in 2000.*° Doctor
Fisher did acknowledge that Mark remained guarded and reserved when questioned about
his family and the events which had precipitated his admisson. Doctor Fisher aso
explained that he conferred with Mr Trevor Burton on 21 March about Mark’s trid leave
and explained that Mark did not want his parents to know the location of hisflat.

Doctor Fisher responded to the alegation he faled to undertake and/or record a
comprehensgive risk assessment for Mark prior to the commencement of his tria leave by
acknowledging that there was no record of a comprehensive risk assessment.*® However
Dr Fisher told the Tribuna that a risk assessment was developed in conjunction with other
members of the Southland MHS. Part of the assessment involved a socia worker vigiting
Mark on adaily basiswhen he was on trid leave to monitor Mark while he was avay from
the ward. Doctor Fisher explained that Mark’s case was discussed at the weekly review
meseting on 21 March and that no-one involved in his care believed there was any reason
why the planned trid leave should be stopped. Doctor Fisher acknowledged he
appreciated Mak would resort to dcohol while he was on leave. Doctor Fisher
considered and assessed the increased risk that existed if Mark had access to a motor
vehicle. He did not believe this was significant because Mark had said he did not want any
involvement with his family on discharge™

Doctor Fisher acknowledged that he did not adequately record any arrangements to
review Mark’s mental state during his week of trid leave* However, Dr Fisher was
adamant that appropriate arrangements were put in place to review Mark’s mentd dtate
during the period he was on trid leave. These arrangements primarily involved the daily
monitoring of Mark by a socia worker. In addition, Dr Fisher personadly saw Mark three

times during hisweek of trid leave.

Doctor Fisher responded to the alegation he failed to ensure a crisis plan was developed
on or before Mark’s trid leave by explaining that a criss plan was dependent on a risk
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assessment being prepared by the Community Mentad Hedth Team. Doctor Fisher dso
suggested that an informal crigis plan was developed by Mark’s social worker, Mr Burton
and himsdf. This informd crigs plan involved the socid worker derting Dr Fisher about
any dgns of Mark’s hedlth deteriorating.

Discharge

107.

108.

109.

Although he acknowledged there was no record of a thorough and systemétic review of
Mark’s mental State at the time of his discharge,®® Dr Fisher was certain he did undertake
an gppropriate review of his patient’s menta state prior to his discharge. Doctor Fisher
told the Tribund thet Mark’ s discharge plan covered:

107.1 Management of Mark’s ongoing medication;

107.2 Follow up arrangements,

107.3 How Mark should respond to problems that might emerge;
107.4 Warning signsthat Mark should respond to; and

107.5 How Mark should avoid arelapse.

Doctor Fisher told the Tribund he discussed the discharge plan with Mr Trevor Burton on
29 March, and that Mr Burton appeared to support the arrangements put in place for his

on.

Doctor Fisher explained how the discharge planning meeting was held earlier than origindly
scheduled. He did not believe that it was crucid that Ms A attended even though she was
designated as the Community Menta Hedth Team key worker for Mark on his discharge.

Doctor Fisher sad that al who were present at the discharge planning meeting on 30
March took account of Mark's mental state. The discussons hed at that meeting
included:
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109.1 Referencesto the acohol Mark had consumed while on trid leave:

109.2 Thefact Mark had not used his car while on trid leave, and therefore posed no

risk to his family;*
109.3 What Mark should do if problems emerged; and

109.4 Referencesto Mark applying for ajob.

Doctor Fisher told the Tribuna he was encouraged by the reationship that had developed
between Mark and his socid worker. He aso ingsted that he and other members of the
Southland MHS were very aware of the concerns expressed in Mr Trevor Burton's letter
of 11 February. Doctor Fisher said that during the meeting Mark made no reference to
returning to Queenstown.

Doctor Fisher's response to the alegation that he failed to undertake and/or record a
comprehensve risk assessment for Mark was tha Mark’s risk assessment was
comprehengvely reviewed prior to the commencement of his trid leave on 22 March
2001.* Doctor Fisher told the Tribuna that he continued to assess the risk Mark posed
to his family but was reassured that Mark gppeared intent in remaining in Invercargill and
that “the whole overall picture of his mental health was quite different” “ from when
Mark was admitted to Ward 12. Doctor Fisher did acknowledge however “ that the
recording of the risk assessment [at this time] was inadequate” .*/

Doctor Fisher responded to the dlegation that he faled to adequatdly review Mark’s
management and/or treatment plan at the time of his patient’s discharge by tdling the
Tribund thet in effect he intended to remain involved in Mark’s care until such time as the
Community Mental Hedlth Team were in a postion to be involved in Mark’ sdischarge. It
was anticipated this would occur on 6 April. Doctor Fisher said that essentidly Mark was
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dill on leave for another week and that there was no red judtification for him remaining an

in-patient.*®

113. The Tribuna was told by Dr Fisher that Mr Trevor Burton continued to be involved “ In
Mark's care right up to the discharge planning.”*® Doctor Fisher said thisin response
to the alegation that he failed to ensure the adequate involvement of Mark’s family in his
discharge planning.

114. Doctor Fisher's response to the final particular of the charge (that he falled to ensure a
criss plan was developed between 22 and 30 March 2001 in partnership with Mark
and/or record it) by reiterating that a crisis plan was devel oped between the socia worker,

Mark and himsdf before Mark went on trid leave on 22 March.

115. Doctor Fisher dso cdled evidence from:

1151 |

1152 H
1153 G
1154 F
1155 E

115.6 Dr lan Goodwin

115.7 Dr Alan Fraser

“8 Evidence of P Fisher paragraph 146

4 Bvidence of P Fisher paragraph 149



116.

117.

118.

43

Ms | is an experienced nurse employed in the Southland MHS. Ms | firgt cared for Mark
in Uy 2000. Ms | recommenced nursing Mark on 10 February 2001. She was present
with Dr Fisher when Mark was admitted to Ward 12. Nurse | completed part of the risk
dert form. Ms | had very regular contact with Mark during the period 10 February to 30
March 2001. She was assigned to nurse Mark on 19 shifts during that period. She
regularly discussed aspects of Mark’s care with other members of the nurang staff. Ms|l
explained to the Tribund her observations of Mark during each of the shifts she cared for
him, and the reasons for the course of management adopted by the nuraing staff. Ms told
the Tribund that during his admission in February and March 2001 Mark appeared to
have matured compared to his admission the previous year. Ms | thought Mark appeared
to appreciate the need for him to be in the menta hedth unit. Ms | was not overly
perturbed by the fact Mark drank acohol while ontria leave. She said:

“1f Mark had not suffered from schizophrenia his level of alcohol and
cannabis consumption would not have been a problem.” *°

Ms | played a leading role in managing Mark’s discharge.  She believed “ ... Dr Fisher
was well aware of where Mark's mental health was at.” > She was aware that Dr
Fisher had a number of undocumented discussons with Mark and nurang staff about
Mark’s progress. Ms | dso explained that she documented an interim criss plan on the

discharge plan for Mark.

The Tribund was told by Ms | that at the time of Mark’s admisson to Ward 12 in 2001
any assessments or reports from services outside of Ward 12 would not be referred to
daff on the Ward unless there was something unusua or important informetion that needed
to be passed on. Ms| said there was no expectation that in-patient staff would proactively

pursue staff from other services undertaking assessments of in-patients.
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In commenting on contact between the ward staff and Mark’s family Ms | observed Dr
Fisher liaised between the family and the ward.  This was quite unusud as normaly the
nurses co-ordinate between the patient’ s family and ward steff.

Ms H was a gtaff nursein Ward 12 at the time of Mark’s 2001 admission. Ms H became
Mark’s assigned nurse on 20 February 2001. Ms H spoke to Mr Trevor Burton by
telephone that day. Mr Burton relayed to Ms H his concerns about the family’s safety if
Mark returned to Queenstown. When Ms H spoke to Mark on 20 February he denied
having any further deusond thoughts.

Ms H dso told the Tribund that drug and acohol assessments, as wel as needs
assessment reports were not integrated into the patient’s ward file at the time of Mark’s
admisson. Ms H advised that so far as the ward staff were concerned, the obligation was

on assessors to notify ward steff if there was amgjor concern.

Ms H informed the Tribund thet:

“Mark’strial leave was no different to anyone else' s trial leave except
that in [his] case instead of going on leave to his family he was on

leave in a flat with a social worker and key worker assigned to him, in

place of his family” .2

Ms H explaned that in-patient nurses were definitely not responsible for looking after a

client when they were on leave because there were no resources available for this.

Ms G is dso an experienced nurse.  She was assigned to care for Mark on 7 shifts

between 14 February and 14 March 2001. Ms G sad that:

“ At no time during Mark’'s admission in February/March 2001 did
[she] believe that Mark was a risk to others on the Ward, or to
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himself ... obvioudly, there were issues and concerns relating to
Mark’s family, but as they were in Queenstown Mark was a low risk
while an in-patient in the Unit.” >3

Ms G was present when Mrs C commenced a needs assessment for Mark on 8 March
2001. She agreed Mark was agitated during the interview but in her view “ the incident

was not as significant as it has now been made out by Ms C” .

Ms F is a senior nurse employed by the Southland MHS. Ms F firg met Mark when he
was admitted to Ward 12 in 2000. Ms F saw Mark when he returned to Ward 12 on 10
February. She aso cared for Mark on 11, 17, 19, 20, 21 February and 1, 3, 4, 7 and 8
March 2001. Ms F told the Tribund about her role in Mark’s care on the days she was

assgned ashisnurse.

Ms F told the Tribund that a patient in Ward 12 is continually reviewed for risk. These
reviews may not be documented unless there are changes in the patient’s behaviour and
the risk categories change®™ Ms F advised the Tribunad that everyone in the Unit was
aware of Mr Burton's letter of 11 February and that Mark was an increased risk to his

family. MsF aso said there was no evidence Mark was arisk to anyone ese.>

The Tribuna was told by Ms F that she regarded the way Mark’ s discharge was planned
to be the responghility of al the hedlth professonds involved with Mark, rather than one
particular person within the group.>

Ms E is aregistered nurse. She became the acting team leader of the Menta Hedlth In-
patient Unit in April 2000. She became the permanent team leader of the Unit in April
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2001. At the time of Mak’s admisson to Ward 12 in February 2001 Ms E was
respongble for employing staff, managing the Unit's budget and reviewing/developing Unit
policy.

Ms E explained that at the time Mark entered Ward 12 on 10 February 2001 staff morale

was very low and that other problemsin the Unit included concerns that:

130.1 The Unit was unsafe for patients;

130.2 The Unit comprised both compulsory and voluntary patients,
130.3 At many times patient numbers exceeded the Unit’s budget;
130.4 The patients acuity mix was undesirable;

130.5 Theskill mix of staff was a concern; and

130.6 The Unit suffered from alack of doctors with psychiatric traning.

Ms E explained to the Tribund the difficulties experienced in retaining gaff for the Menta
Hedth Unit.

Ms E was not directly involved in Mark’s care.  She was however able to provide the
Tribund with a helpful overview of how nurang responghilities were discharged in the
Unit. The essentid message which Ms E conveyed to the Tribunad was that no one nurse
was expected to do the things that a primary nurse might normaly carry out. Ms E said
that the redlity in the mental health Unit was that nurses shared responsibilities™

Ms E did familiarise hersdf with aspects of Mark’s care while he was in ward 12. For
example, she read Mr Burton's letter of 11 February and discussed its contents with Dr
Fisher. Ms E aso attended the team review meetings that took place on 14 and 22
February, 1, 8, 15 and 22 March when Mark’s case was discussed. Ms E gained the
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impression that as the reviews progressed Dr Fisher and other staff gained confidence
about Mark’ s mental state. Ms E told the Tribund that:

“...the message [she] was getting was that Mark was very much
improved from when he was first admitted on 10 February 2001.” *°

Ms E explained to the Tribund that the policy relaing to risk assessments meant Mark’s
risk assessment sheet was not re-visted after 14 February because his risk dert leve

remained constant.

Ms E referred to the incidents in Mark’s medica notes concerning his accessing acohol
and violence. She explained that each of these matters was examined a the time and

decisions made that Mark did not pose an increased risk because of these events.

The Tribuna was told by Ms E that she was aware the needs assessor’ s comments were
not integrated into Mark’s medical notes. Ms E was not aware at the time of Mark’s
discharge that his needs assessment had not been completed.

Ms E told the Tribund that the in-patient service did not have the training or resources to

arrange follow up of Mark’s acohol and drug assessment.

Ms E referred to the apparent lack of connection between the Community Menta Health

Team and the in-patient services and said:

“There was no excuse for [the Community Mental Health Team] not
being fully aware of the mental health status and/or clinical needs of
any of the patients that were referred to them,” ®

Ms E supported Mark’s trid leave particularly because of the rapport he had with the
socid worker assgned to vist Mark in his new flat. Ms E thought the arrangements put in
place for Mark’ stria leave reflected the desire to ensure Mark had the best support which
could be offered to him at thistime.
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When addressing issues associated with the discharge meeting Ms E said that from her
perspective there was adequate consultation between the saff and appropriate

arangements were made to consult with Mark’ s family.

Dr | Goodwin

140.

141.

142.

143.

Doctor Goodwin became a fellow of the Roya Audrdian and New Zedand College of
Psychiatrists in 1996, having graduated MBChB from the University of Otago ten years
previoudy. Doctor Goodwin is currently a consultant psychiatrist at the Regiond Forensic
Psychiatry Services in Auckland (Mason Clinic). He is aso currently the Chair of the
Training Committee of the New Zedand Branch of the College.

Doctor Goodwin provided the Tribund with very helpful evidence. He believed Dr
Fisher’s psychiatric experience in New Zedand had been restricted:

“...and limited only to areas offering a narrow range of services within
the context of chronic staffing shortages” .**

Doctor Goodwin stressed that Dr Fisher is not a psychiatrist, even though his postion
description with the Southland DHB refers to “the psychiatrist” in two places. Doctor
Goodwin bdieved Dr Fisher's podtion in the Southland MHS appeared to be largdly that
of a consultant psychiatrist and did not recognise the need for supervison of a non
vocationdly registered MOSS such as Dr Fisher.

Doctor Goodwin agreed with the observations of others (including Dr Fisher) tat Dr
Fisher’s documentation and record keeping was inadequate.®? Doctor Goodwin observed
that:

“Dr Fisher appears to have been reactive to the comments made by
nursing staff and other clinicians rather than being particularly
proactive in management and the formulation of treatment plans.” ©
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Doctor Goodwin thought this reflected Dr Fisher's junior role in the Southland MHS.

144. Doctor Goodwin adso told the Tribund that:

“There appears to have been significant confusion in Dr Fisher’s mind
over exactly what his role was in any risk assessment process and, in
particular, the contribution that other clinical staff (particularly nursing
staff) may make to a formal risk assessment process ...Dr Fisher
appears to have focused on [Mark’s] risk to others in one environment
only and not to have considered the wider ramifications of risk to
others associated with an unstable mental state, alcohol and drug
abuse, and [Mark’s] enduring lack of insight.” *

Doctor Goodwin thought these deficiencies reflected Dr Fisher's rdative lack of
experience. Doctor Goodwin aso suggested Dr Fisher’s overdl clinicd performance was
commensurate with the systems of care and standards of care within the in-patient Unit in

which he was working.®®

145. Doctor Goodwin was concerned that athough Dr Fisher believed he was in a position to
consult senior psychiatrigts in the Southland MHS, it was not necessarily appropriate to

rely on Dr Fisher to raise problems with his superiors.

146. Doctor Goodwin suggested Dr Fisher may not fully have gppreciated the deficienciesin his
level of knowledge and clinical practice. Doctor Goodwin aso observed that Dr Fisher’s

lack of gppreciation of his own deficiencies did not excuse these deficiencies:

“...but may provide some degree of understanding as to the level of
practice that Dr Fisher felt was both adequate and normal within the
setting that he practised ...” .%°

Dr A Fraser

147. Doctor Allen Fraser is one of New Zedand's most experienced and respected
psychiatrists. He became a Fellow of the Royd Austrdian and New Zedland College of
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Psychiatristsin 1981 having obtained his MBChB from Otago in 1969. Doctor Fraser has
qudifications in professond ethics and psychologicd medicine. He has recently been
elected Chairperson of the New Zedand Branch of the College.

Doctor Fraser provided the Tribunal with a very thorough and comprehensive opinion on
Dr Fisher's role in the management of Mark in February and March 2001. Doctor
Fraser’s opinion addressed Dr Fisher’s conduct in relation to Mark’s:

148.1 Admisson.
148.2 Period asanin-patient (10 February to 21 March 2001).
148.3 Period of trid leave (22 to 30 March 2001).

148.4 Discharge (30 March 2001).

Admission

149.

150.

Doctor Fraser believed that because Mark was dready known to the Southland MHS a

different standard could be expected from Dr Fisher when admitting Mark, compared to

the standard which would be expected in relation to a patient making an initial presentation.
Doctor Fraser thought that:

“...as an admission assessment in an emergency and on a weekend ...
the range of information gathered was reasonable, despite the lack of
detail” .

Doctor Fraser informed the Tribuna that if Dr Fisher failed to inquire whether or not Mark
had a higtory of violence then such an admission would have been a possble error by Dr
Fisher.®®
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151. Doctor Frasr bdieved Dr Fisher conducted a menta satus examination when

interviewing Mark on 10 February 2001, but that the record of the consultation indicated
the mental tatus examination lacked depth.®

152. Doctor Fraser was concerned that during the admission interview Dr Fisher gppeared to

pay little attention to the relationship between the change in Mark’s medication in January
2001 and the circumstances which led to the need for admission. Doctor Fraser said he:

“...would have expected an attempt would have been made at the
initial assessment to work out with Mark Burton and his father the
true relationship between the stopping of risperidone, the change to
olanzapine, compliance with the medication and the deterioration of
mental state |eading to admission.”

153. Doctor Fraser was not particularly concerned that Dr Fisher had not used the standard

documentation and admission forms when assessing Mark. Doctor Fraser:

. was more concern[ed] that Dr Fisher’s notes convey|ed]
insufficient information for any other person to be certain of the details
of any aspect of the assessment. Another doctor becoming involved in
the patient's care would either have to accept Dr Fisher’'s
interpretations, without the opportunity to assess the information that
led to those assessments, or seek the information elsewhere...”

154. Overdl Dr Fraser thought that in the circumstances, Dr Fisher’ s admission note was bardly

adequate,”® and that Dr Fisher:

“...conducted a reasonable assessment of the immediate situation he
was faced with on the day of admission.”

Dr Fraser sad that dthough Dr Fisher's assessment was “ incomplete” it should be
judged on the basis that it was made at the time of admisson and that the missng details
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would be completed within a few days of admission.” Dr Fraser thought the assessment
note correctly conveyed the various details but was, nevertheless, “ unsatisfactory” ™
and “fell short of a reasonable standard” . Doctor Fraser believed the deficiencies
should have been reviewed when Mark’s medicd file arrived, that is to say, on or about
14 February 2001.

Period as an in-patient (10 February to 21 March 2001)

155.

156.

Doctor Fraser was concerned about the quality of care provided to Mark whilst he was a
patient in Ward 12. Doctor Fraser explained that a reasonable standard of care would

involve

155.1 Ensuring dl the necessary informetion to inform trestment intentions had been
gathered,

155.2 Theealy formulation of gods of admisson; and

155.3 Regular evduation by al members of the team of the patient’s progress towards
these gods.

Doctor Fraser said clinica assessments should focus on the patient’ s particular symptoms,
and that the notes of al staff should reflect this.”’

Doctor Fraser was concerned that Dr Fisher’s notes of his meetings with Mark on 14, 19,
23, 26 February and 20 March made no reference to an assessment being made of
Mak's mentd date. Doctor Fraser’s views about the inadequacy of Dr Fisher's
evauations of Mark whilst he was in Ward 12 were conveyed in a number of waysin his

evidence. Doctor Fraser noted:

156.1 “Dr Fisher failed to spend the amount of time at a single interview that
would be necessary to systematically re-evaluate Mark Burton's
thinking.” ™
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“It would have been reasonable practice to have continued to regularly
evaluate the presence of [Mark's] delusions.”

“Furthermore, ... a Medical Officer Special Scale, or any other doctor
subject to general oversight and/or supervision ... [should] ... at the very
least have raised this issue [evaluation of delusions] at the weekly review
meeting and preferably have asked one of the specialist psychiatrists to
have interviewed Mark Burton.” ®

Doctor Fisher knew Mark’s admisson ssemmed from his threatening behaviour

to his mother.

“ A reasonable standard of care for an in-patient in these circumstances
would be to regularly re-evaluate both the delusions and [Mark’ s] feelings
towards his mother (in particular). Thereisno indication in the notes made
by Dr Fisher, nor in his subsequent statement and responses that he did
that.” &

“Doctor Fisher appears to have not formally re-evaluated the level of
dangerousness resulting from the ongoing psychosis, which he also appears
to have inadequately assessed. Such continual formal assessment is
standard practice, especially when dangerousness has been the reason for
admission.” %

Doctor Fraser believed the shortcomings he identified needed to be viewed in context. In

his view it was ingppropriate for Dr Fisher to have been left with the responshility of

initiating referrd to a consultant.®®

Doctor Fraser’s andyss of the circumstances surrounding Dr Fisher’s aleged failure to

obtain a competent needs assessment for Mark was that there was a failure of the needs

assessment service to complete the assessment in atimely fashion rather than a fallure on

Dr Fisher's part to seek a needs assessment.
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Doctor Fraser was concerned that there had been too much emphasis placed on Mark’s
abuse of dcohol and cannabis, and insufficient attention paid to his inadequate response to

medication. Dr Fraser said:

“ Rather than referring him elsewhere, the team needed to have had a
focus on his mental illness.” #

Doctor Fraser was particularly concerned that there appeared to have been no examination
of the corrdation between changes in Mark’s medication in January 2001 and his
subsequent deterioration in mental hedlth between his medication being changed and his
admission. Doctor Fraser thought there should have been consultation and liaison between
the Southland MHS and Dr Menkes, the psychiatrist who had atered Mark’s medication
in January 2001.

Doctor Fraser said he;

“ ... would have hoped Dr Fisher would have paid more attention than
it seems he did, to the reports and notes of the nursing staff and of
ongoing psychotic symptometology. His documentation should have
reflected an awareness and consideration of these continuing
psychotic symptoms.” &

Period of trial leave (22 to 30 March 2001)

161.

Doctor Fraser was concerned:

“Doctor Fisher did not undertake a comprehensive re-evaluation of
Mark Burton’s mental state at any time after the admission interview.
The longest assessment he conducted was apparently 15 minutes, and it
is acknowledged that Mark Burton was guarded in what he would talk
about. A reasonable expectation would be that he would have been re-
assessed shortly before going on trial leave, and the results of that
assessment clearly recorded, so as to form a ‘base lin€' against which
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his state during the trial leave could be measured. Thisdid not happen,
and indicates a failure of practice.” %

162. Further, Dr Fraser said in his evidence in chief:

“ Reasonable practice would be a re-assessment of Mark Burton’'s pre-
occupation with his delusions, his thoughts about and feelings towards
his family (in particular his mother), and his use of alcohol both before
and during the period of trial leave.” ®’

163. Doctor Fraser told the Tribunal that it would be reasonable to expect a MOSS with 10

years experience to assess and treat most patients. However the complexities of Mark’'s
case was such that in Dr Fraser's view Mark required the attention of a consultant

psychiatrist before leaving Ward 12.%

Discharge (30 March 2001)

164. Doctor Fraser suggested the circumstances relating to the change in the discharge planning

meeting on 30 March encapsulated the source of error in Mark’s case. Doctor Fraser
thought it ingtructive the meeting was brought forward 90 minutes to suit Mark and in order
to ensure maintenance of the rapport between Mark and staff. As a consequence, at the
time of discharge:

“... no one had assessed Mark Burton’s ongoing delusions, and
established the risk of violent action in response to those ideas.”

Doctor Fraser noted that Dr Fisher’'s

“...assessment of [Mark Burton’s] mental state and consequently of
the danger he posed to his mother remained as superficial as it had
been throughout the in-patient process.” *
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Doctor Fraser believed that Dr Fisher’s discharge assessment needed to be scrutinized by
aspecididt.

Part V - Evaluation of Evidence

The Tribuna has carefully evaluated the evidence presented to it and taken into account
the helpful submissons made by counsd.

When assessing the accuracy of the memories of persons giving evidence of fact the
Tribuna is mindful that Mrs Burton's desth and the subsequent investigations by:

166.1 ThePolice,
166.2 ThelInvercargill Coroner, and

166.3 The Hedth and Disability Commissoner

aswdl as Mark’strid in August 2001 generated considerable stress for Dr Fisher and the
other gtaff of the Southand DHB who gave evidence to the Tribuna. The stress caused
by the tragic death of Mrs Burton and multiple investigations may well have affected the
accurecy of the memories of some witnesses. If that has occurred it is very
understandable.  The Tribuna is in no doubt the Southland MHS has had to withstand
penetrating scrutiny and that many within the service are feding fragile as a consegquence.
The Tribund will comment on its assessment of Dr Fisher’'s evidence in paragraphs 168 to
169 of this decision. It is not necessary for the Tribund to comment on its assessment of
the honesty and rdiability of the nurses and other employees of the Southland DHB who
gave evidence to the Tribund. The Tribuna beieves that dthough some of the memories
of these withesses have become affected by events snce Mak's discharge, dl
endeavoured to give honest and helpful evidence to the Tribundl.
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The Tribund is particularly grateful for the expert testimony provided by doctors Patton,
Goodwin and Fraser. There are agpects of the evidence of each of the experts opinion
which the Tribuna accepts and some aspects which it rgects. All three experts Strived to
provide the Tribund with impartid, objective and meaningful evidence. The Tribund has
endeavoured to identify and justify what parts of the experts opinion it has accepted when
explaining its decison in relation to each particular of the charge.

The Tribund has accepted some but not dl of Dr Fisher’s evidence. The Tribuna believes
Dr Fisher has recongtructed some aspects of the events to caste him in the best possible
light. In particular the Tribuna does not accept that Dr Fisher carried out the detailed
mental state and risk assessments of Mark which he is now convinced he carried out
between 14 Februay and 30 March 2001 (inclusve). The Tribund very carefully
asessed Dr Fisher’s demeanour while he gave evidence and found itsdlf obliged to draw
some adverse conclusions about Dr Fisher's credibility. Aspects of Dr Fisher’'s evidence
were either inconsstent with previous statements he had made or were difficult to follow,

let done accept. For example:

168.1 Doctor Fisher accepted he told the Invercargill Coroner that he “ only recorded
in the medical notes [his] specific interactions with Mark.” ** But he aso
sad to the Tribund that he had many “ ... specific interactions with Mark while

he was on the Ward that are not recorded in the notes.” %

When asked about the inconsistencies between these two statements Dr Fisher
smply suggested that there was no congistency in his note keeping.** He did not
satisfactorily explan the fundamental discrepancy between what he had
previoudy told the Coroner (that he only recorded his specific interactions with
Mark) and his suggestion to the Tribuna that there were many unrecorded
gpecific interactions between Mark and himsdlf.

Transcript p.4211. 10-18
Transcript p.4201. 12-17
Transcript p.4211.38



58

168.2 Doctor Fisher was chalenged why he had not told Mr Trevor Burton about
Mark’s use of acohol and other incidents that occurred when Mark wasin Ward
12 to enable Mr Trevor Burton to provide informed input into Mark’s trid
leave/discharge. In a series of confusing and conflicting responses Doctor Fisher

sad:

“Mr Trevor Burton was aware of Mark's behaviour so far
as alcohol was concerned;” %

And acknowledged he (Dr Fisher)

“..did not tell Mr Trevor Burton about Mark’s alcohol use
or theincidents that had occurred on the Ward;” %

But that he expected Mr Trevor Burton to give his input with the
information he required;*®

And
“ [Mr Burton] asked for the information he wanted;” ¥
And he, (Dr Fisher)

“ ... didn't know what [Mr Trevor Burton] knew and what
he didn’t know.” %

Dr Fisher dso sad he could not volunteer information to Mr
Trevor Burton about Mark because of the congraints of the
Privacy Act 1993.%° But he also acknowledged that Mark had
sgned a form consenting to the disclosure of information about
himsdif to his father,™® and that he (Dr Fisher) thought this meant
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he could not volunteer information to Trevor Burton about

Mark 1%

168.3 Doctor Fisher's falure to fully utilise the risk assessment and risk dert forms on

Mark’s admission were a so difficult to comprehend.

Doctor Fisher said “ ...the mental health service assessment forms
[were] not available to [him] over the weekend. Had the forms
been available [he] would have used them” .*® In fact Dr Fisher
had access to at least two of the forms

When questioned why he put a line through the risk assessment form on
10 February Dr Fisher told the Tribund that he knew that the Southland
MHS policy on clinica risk assessment and management required the
“ assessment of risk sheet to be completed on admission for all
patients by [the] admitting doctor and nurse and thereafter daily
by [the] responsible clinician/psychiatrist and assigned nurse, until

routine observation level isreached.” 1®

Doctor Fisher suggested the policy referred only to the risk aert
sheet,'® which Dr Fisher had partialy completed.

When questioned further about the Southland MHS policy specificaly
referring to the risk assessment sheet Dr Fisher suggested the policy
“lacked clarity” '®

Doctor Fisher was adamant that despite the wording of the Southland
MHS policy he was only obliged to complete the risk alert sheet.'®
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> Doctor Fisher dso said therisk dert sheet was,

“ A document of a risk assessment” 1%

and

“ ... assumes a knowledge of the matters to be contained in a risk

assessment” 1%

> Doctor Fisher aso said the risk assessment sheet was to be completed
by the Community Mentd Hedth Team, a member of the emergency
team or a person familiar with the patient.’®

> Doctor Fisher dso told Dr Patton that the assessment of risk sheet

would be completed a the time of Mark leaving the Ward.*'°

In fact the assessment of risk form for Mark was never completed.

169. The Tribunad was not impressed by Dr Fisher's contradictory and confusing statements
about respongbility for completing the risk assessment form.  In making these comments
the Tribunal dso accepts that fallure to complete the prescribed forms is not in itsdf a
serious matter provided the information sought by the forms is properly recorded in the
patient’s notes. Doctor Fisher did not do this.

Part VI —Legal Principles

Standard and Onus of Proof

97 Transcript p.339 1.15-21
198 Transcript p. 339 1.27-32
1% Transcript p.339 1.28-36
19 Evidence of M Patton paragraph 50
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170. The dlegations levelled againgt Dr Fisher are very serious. Accordingly the onus placed

upon the Director of Proceedings to establish the charge requires a high standard of proof.
The requisite sandard of proof in medica disciplinary cases was consdered by Jeffries Jin
Ongley v Medical Council of New Zealand™ where the High Court adopted the
following passage from the judgment in Re Evatt: ex parte New South Wales Bar

Association'*?

“The onus of proof is upon the Association but is according to the civil
onus. Hence proof in these proceedings of misconduct has only to be
made upon a balance of probabilities; Rejfek v McElroy.™® Referencein
the authorities to the clarity of the proof required where so serious a
matter as the misconduct (as here alleged) of a member of the Bar isto
be found, is an acknowledgement that the degree of satisfaction for
which the civil standard of proof calls may vary according to the gravity
of the fact to be proved” .

171. The same obsarvations were made by a full bench of the High Court in Gurusinghe v

Medical Council of New Zealand™* where it was emphasized that the civil sandard of
proof must be tempered “having regard to the gravity of the dlegations’. This point was
aso made by Greig Jin M v Medical Council of New Zealand (No.2)™™:

“The onus and standard of proof is upon the] respondent] but on
the basis of a balance of probabilities, not the criminal standard, but
measured by and reflecting the seriousness of the charge” .

172.  In Cullen v The Medical Council of New Zealand**® Blanchard J adopted the directions

given by the legd assessor of the Medicd Practitioners Disciplinary Committee on the
sandard required in medicd disciplinary fora.

“The MPDC’slegal assessor, Mr Gendall correctly described it in
the directions which he gave the Committee:

‘[The] standard of proof is the balance of probabilities. As |
have told you on many occasions, ... where there is a serious charge of
professional misconduct you have got to be sure. The degree of certainty
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or sureness in your mind is higher according to the seriousness of the
charge, and | would venture to suggest it is not smply a case of finding a
fact to be more probable than not, you have got to be sure in your own
mind, satisfied that the evidence establishes the facts'” .

In this case where the Tribuna has made findings adverse to Dr Fisher it has done s0
because the evidence satisfies the test as to the onus of proof set out in paragraphs 170
and 172 of this decison. Indeed, the particulars where the Tribund finds Dr Fisher's
conduct condtitutes professona misconduct the Tribuna believes the evidence againgt Dr
Fisher is very compeling.

Disgraceful Conduct in a Professionad Respect

174.

175.

The Director of Proceedings urged the Tribund to find Dr Fisher guilty of disgraceful
conduct. A charge of “disgraceful conduct in a professond respect” is reserved for the
mogt serious indances of professond disciplinary offending.  Doctors found guilty of
disgraceful conduct in a professond respect are a risk of having their name removed from
the register of medicd practitioners. In Duncan v Medical Practitioners Disciplinary
Committee™’ the Court of Apped sad:

“ A charge of disgraceful conduct in a professional respect has
been described by the Privy Council as alleging conduct deserving of the
most serious reprobation.” 2

This observation succinctly conveys the seriousness of a charge of disgraceful conduct in a

professional respect.

Mr Hodson QC accepted that clinica acts and omissions by a doctor can amount to
disgraceful conduct. That concession was appropriate in light of the High Court’s decision
in Director of Proceedings v Parry™® in which Paterson J said that:

“...serious negligence of a non deliberate nature can in appropriate
cases constitute disgraceful conduct,” and

"7 [1986] 1 NZLR 513
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Citing Felix v General Dental Council [1960] AC 704; McEniff v General Dental Council [1980] 1 All ER 461.

19 Unreported, High Court, Auckland, AP61-SWO1, 15 October 2001
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“ ... under the definition of ‘disgraceful conduct’ as | find it to be, a
practitioner can commit an offence by one act of gross negligence if
that act, although not deliberate, is an abuse of the privileges which
accompany registration as a medical practitioner” .

In relaion to the seventeen particulars which the Tribuna finds proven t is satisfied Dr
Fisher's acts and omissons fdl short of disgraceful conduct. The Tribuna records
however that many of Dr Fisher's falings were very serious and have come close to
condituting disgraceful conduct when viewed cumulaively. In making this assessment the

Tribuna has carefully evauated its findings and compared Dr Fisher's errors to other
doctors found guilty of disgraceful conduct.

Professona Misconduct

In recent years, those atempting to define professona misconduct have invariably
commenced their analyss by reference to the judgment of Jefferies Jin Ongley v Medical

Council of New Zealand™. In that case his Honour formulated the test as a question:

“Has the practitioner so behaved in a professional capacity that the
established acts under scrutiny would be reasonably regarded by his
colleagues as constituting professional misconduct? ... The test is
objective and seeks to gauge the given conduct by measurement against
the judgment of professional brethren of acknowledged good repute and
competency, bearing in mind the position of the Tribunal which

In Pillai v Messiter [No.2]** the New South Wales Court of Apped signdled a dightly
different approach to judging professona misconduct from the test articulated in Ongley.
In that case the President of the New South Waes Court of Apped considered the use of
the word “misconduct” in the context of the phrase “misconduct in a professona respect”.

In his view, the test required more than mere negligence. At page 200 of the judgment

“The statutory test is not met by mere professional incompetence or by
deficiencies in the practice of the profession.  Something more is

177.
examined the conduct.”
178.
Kirby P. stated:
120 supra.

121 (1989) 16 NSWLR 197.
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required. It includes a deliberate departure from accepted standards or
such serious negligence as, although not deliberate, to portray
indifference and an abuse of the privileges which accompany registration
as amedical practitioner.”

179.  In B v The Medical Council*?® Elias J sad in reation to a charge of “conduct
unbecoming” that:

“... It needs to be recognised conduct which attracts professional
discipline, even at the lower end of the scale, must be conduct which
departs from acceptable professional standards’ .

Her honour then proceeded to state:

“ That departure must be significant enough to attract a sanction for the
purposes of protecting the public. Such protection is a basis upon which
registration under the Act, with its privileges, is available. | accept the
submission of Mr Waalkens that a finding of unbecoming is not required
in every case where error is shown. To require the wisdom available
with hindsight would impose a standard which is unfair to impose. The
guestion is not whether the error was made but whether the
practitioner’s conduct was an acceptable discharge of his or her
professional obligation.”

Her Honour aso stressed the role of the Tribund and made the following invauable
observations:

“The inclusion of lay representatives in the disciplinary process and the
right of appeal to this Court indicates the usual professional practice
while significant, may not always be determinative: the reasonableness
of the standards applied must ultimately be for the Court to determine,
taking into account all the circumstances including not only usual
practice, but patient interest and community expectations, including the
expectation that professional standards are not to be permitted to lag.
The disciplinary processin part is one of setting standards.”

180. In Saite v Psychologists Board™?® Y oung J traversed recent decisions on the meaning of
professona misconduct and concluded that the test articulated by Kirby Pin Pillai was

the appropriate test for New Zeadand.

122 Unreported HC Auckland , HC11/96, 8 July 1996

128 (1998) 18 FRNZ 18.
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181. In referring to the lega assessor’ s directions to the Psychologists Board in the Staite case,
Young Jsaid at page 31:

“1 do not think it was appropriate to suggest to the Board that it was
open, in this case, to treat conduct falling below the standard of care
that would reasonably be expected of the practitioner in the
circumstances — that is in relation to the preparation of Family Court
Reports as professional misconduct. In the first place | aminclined to the
view that “ professional negligence” for the purposes of Section 2 of the
Psychologists Act should be construed in the Pillai v Messiter sense. But
in any event, | do not believe that “ professional negligence” in the sense
of simple carelessness can be invoked by a disciplinary [body] in [these]
circumstances ...”.

182.  InTan v Accident Rehabilitation Insurance Commission'?* Genddl and Durie 1
consdered the legd test for “professona misconduct” in amedica setting.  That case
related to a doctor’ singppropriate claims for ACC payments. Their Honours referred to
Ongley and B v Medical Council of New Zealand. Reference was adso made in that
judgment to Pillai v Messiter and the judgment of Y oung Jin Staite v Psychol ogists
Registration Board.

183. In relation to the charge against Dr Tan the Court Stated at page 378:

“1f it should happen that claims are made inadvertently or by mistake or
in error then, provided that such inadvertence is not reckless or in
serious disregard of a practitioner’s wider obligations, they will not
comprise “ professional misconduct” . If however, claims for services are
made in respect of services which have not been rendered, it may be a
reasonable conclusion that such actions fell seriously short of the
standard required of a competent and reasonable practitioner. This may
be especially the case if such claims are regularly made so as to disclose
a pattern of behaviour” .

184. Inthe Tribuna’s view, the test as to what congtitutes professional misconduct has changed
ance Jefferies J. delivered hisjudgment in Ongley. In the Tribund’s view the following are
the crucia condderations when determining whether or not conduct congtitutes

professona misconduct:

124 1999) NZAR 369
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> The firgt portion of the test involves an objective evauation of the evidence and

answer to the following question:

Has the doctor so behaved in a professonad capacity that the established acts
and/or amissons under scrutiny would be reasonably regarded by the doctor’s
colleagues and representatives of the community as congituting professond

misconduct?

> If the established conduct fals below the standard expected of a doctor, is the
departure sgnificant enough to attract a disciplinary sanction for the purposes of
protecting the public and/or maintaining professond standards and/or punishing
the doctor?

The words “representatives of the community” in the firg limb of the tet are essentid
because today those who st in judgment on doctors comprise three members of the medical
profession, alay representative and chairperson who must be alawyer. The composition of
the medica disciplinary body has dtered since Jeffries J ddivered his semind decison in
Ongley. The new statutory body must assess a doctor’ s conduct against the expectations of
the professon and society. Sight must never be logt of the fact that in part, the Tribund’s
role is one of setting standards and that in some cases the community’ s expectations may

require the Tribunal to be critical of the usua standards of the profession.'?

This second limb to the test recognises the observations in Pillai v Messiter, B v Medical
Council, Saite v Psychologists Board and Tan v ARIC that not dl acts or omissons
which condtitute a failure to adhere to the standards expected of a doctor will in themselves

condtitute professona misconduct.

15 By Medical Practitioners Disciplinary Tribunal (supra); Lake v The Medical Council of New Zealand (unreported High
Court Auckland 123/96, 23 January 1998, Smellie J) Inwhichit wassaid: “If apractitioner’s colleagues consider his
conduct was reasonable the charge is unlikely to be made out. But a Disciplinary Tribunal and this Court retain in the
public interest the responsibility of setting and maintaining reasonable standards. What is reasonable as Elias Jsaid in B
goes beyond usual practice to take into account patient interests and community expectations’.
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In McKenzie v MPDT™ Venning J endorsed the two question approach of this Tribunal
when consdering whether or not a doctor's actSomissons congditute professond
misconduct. The same judgment of the High Court cautioned againg reliance in this country
upon the recent judgment of the Privy Coundil in Slver v General Medical Council.*?” In
that judgment it was said the generd Medica Council could take into account subjective
factors relaing to the circumstances in which a doctor practised when assessing whether or
not the doctor should be held liable in respect of a disciplinary charge. The Director of
Proceedings submitted that the judgment of Venning J prevented the Tribuna from following
the approach taken by the Privy Council in Slver. Mr Hodson accepted the Tribuna was

bound to follow what was said in McKenze.

Conduct Unbecoming

188.

Mr Hodson dluded to the posshility of the Tribuna considering a finding of conduct
unbecoming a medica practitioner pursuant to s.109(1)(c) of the Act. Even if, as a matter
of law, such a finding were possible the Tribuna believes Dr Fisher's errors and omissons
were 0 serious they could never be objectively regarded as conduct unbecoming a medica
practitioner.

Applying the Correct Test

189.

It was suggested on a number of occasions on behdf of Dr Fisher that “ he did not know
what he didn’t know” *8, and thet Dr Fisher's lack of gppreciation of his own dinica
limitations should be taken into account in assessing his culpability. The Tribund disagrees.
The truism that Dr Fisher “ did not know what he didn't know” does not provide an
answer to the questions posed in paragraph 184 of this decison. In assessng Dr Fisher’'s
lidbility the Tribund has answered the questions set out in paragraph 184 to each particular
dlegation in the notice of charge.

128 Unreported, High Court Auckland, CIV 2002-404-153-02, 12 June 2003, seealso F v MPDT High Court Auckland,
AP113/02, 20 November 2003, Frater J
127 12003] UK, PC33

128
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Part VII — Tribunal’s Findingsin Redation to Each Particularised
Allegation of the Charge

In this part of its decision the Tribund explainsits findingsin relaion to dl 27 particulars and
sub-particulars of the charge. It is convenient however to record in a generic manner the
Tribund’s findings in rdation to the dlegations in the charge Dr Fisher falled to record, or
adequatdly record his clinica observations, findings, assessments, and plans. These
dlegations can be found in 12 paragraphs and sub-paragraphs of the charge, namely 1.2,
2.1,2.2,25(a), (b), (c), 3.1, 3.2,34,4.1, 4.2 and 4.5.

Each of the dlegations rdating to inadequate record keeping referred to in paragraph 190
have been established. The Tribunal has found Dr Fisher’s record keeping failed to adhere
to the standards reasonably expected of a MOSS practising in a psychiatric unit in New
Zedland in 2001. Furthermore, Dr Fisher's falure to adhere to the standards expected of
him are sufficiently serious to judify a disciplinary finding agang him for the purpose of
protecting the public and maintaining professona standards.

All of the experts who gave evidence commented on Dr Fisher’s poor record keeping.
Doctor Patton described Dr Fisher's entries in Mark’s medica notes for 10 February as
“ scanty” %, and that his brief notes made for the balance of Mark’s admission fell well
below accepted professiona standards of care.*® Doctor Goodwin agreed that Dr Fisher's

documentation was “ inadequate” .***  Doctor Fraser thought aspects of the admission note

“ as a guide to the immediate and short term management [of Mark]” **

were barely
adequate. In other respects Dr Fraser thought the level of documentation provided by Dr
Fisher was inadequate, and fell below reasonable standards™® Doctor Fisher candidly
acknowledged his notes and record keeping were deficient.® In cross examination Dr

» 135

Fisher acknowledged that his record keeping in this case was “ woefully inadequate
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These observations were entirely appropriate. After Mark’s admission on 10 February Dr
Fisher made just Sx very brief entriesin Mark’s notes. These entries were made on 14, 19,
23 and 26 February, 20 and 30 March. It is not necessary to repeat those entries in this
decison. They are very brief, uninformative and grosdy inadequete.

It is necessary to stress the importance of clear and informative medica notes. These
observetions relate to al branches of medicine but are particularly pertinent to disciplines
such as psychiatry where the care and management of a patient is a team effort. The
Tribundl fully endorses Dr Patton’s comments,** supported by Dr Fraser,™*’ that full and

clear documentation of menta dtate assessmentsis critica for the following reasons:

193.1 Documentation of menta date in a particular admisson provides the base line
agang which the patient's mentd sate and progress of trestment can be
measured. This is especidly important at critical points of the patient’s care —
admission, leave and discharge.

193.2  As multi disciplinary teams are the common modd of care, documentation
provides an important and often primary means of communication between

members of the team.

193.3 In chronic relgpsing illnesses, documentation of a patient's progress and
presentation permits future clinicians involved in the patient’s care to analyse
patterns of illness and to take into account relevant history in assessment and
trestment of the presentation (which is particularly important in the assessment of
risk).

It is also “exceedingly important”*® that a medical practitioner such as Dr Fisher charged
with the responghility of caring for patients like Mark fully and accurately record ther
clinica observations, management, treatment and criss plan. Doctor Fisher faled to
adequatdly discharge his responsibility to perform these basic tasks.

136
137
138

Evidence of M Patton paragraphs 139 — 144 inclusive
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Particular 1.1 On 10 February 2001 Dr Fisher failed to adequately assessMark Burton’s:

195.

(@ psychiatric and/or forensc and/or social and/or medical
history; and/or

(b) phenomenology of mental state; and/or
(c) acohal and drug history; and/or
(d) precipitants of admission; and/or

(e) prior response to, and adverse affects of, his previous and

current treatment; and/or

) risk.

The Tribuna has found that athough there were a number of sgnificant deficiencies in Dr
Fisher’s assessment of Mark on 10 February, the deficiencies do not judtify a disciplinary
finding. Thet isto say, the Tribunal has gpplied the second limb of the test of professond
misconduct in favour of Dr Fisher. The Tribuna has reached this conclusion because of Dr
Fraser’s advice that deficiencies in the admission assessment could be excused because:

195.1  Theadmission was an emergency; and
195.2 Occurred on aweekend; and

195.3 It would be normd for a full and thorough assessment to be completed within a
few days of admisson to remedy deficiencies that occurred at the time of

admission.

Having made these findings, the Tribuna notes that Dr Fraser’'s experience in a very big
urban psychiatric unit may not mirror the circumstances Dr Fisher faced on 10 February.
Although it was a weekend and the admission was an emergency Dr Fisher did not suggest
he was labouring under the condraints of time or other pressures. Neverthdess, the
Tribuna believes a MOSS practisng in Dr Fisher's circumstances could be excused for
deficiencies in an admission assessment provided these deficiencies were remedied when the
patient’s full medicd file was made avalable to Dr Fisher (ie on or about 14 February

2001). However particular 1.1 of the charge focuses only on Dr Fisher’s conduct on 10
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February and does not permit the Tribund to find againg him (in relaion to particular 1.1)
for his ongoing deficiencies after 10 February 2001.

The Tribund will briefly explain why it regards agpects of Dr Fisher’s admisson assessment
to have been deficient and below the standard expected of a MOSS practisng in a
psychiatric unit in New Zedland in 2001 (even though a disciplinary finding is not judtified in
relation to this particular of the charge).

Rdevant psychiatric, forendic, socia and medicd history

197.

198.

199.

200.

Doctor Patton told the Tribund Dr Fisher faled to obtan sufficient information about
Mark’s reevant psychiaric, forensc, socid and medica history on admisson. Doctor
Fisher refuted this saying that he obtained the relevant information but failed to adequately

record that information in Mark’ s notes.

The Tribund is satisfied Dr Fisher probably did obtain an overview of Mark’s psychiatric,
socid and medica higtory from the Southern Menta Hedth Emergency Team when they
contacted Dr Fisher on 10 February and asked him to assess Mark. Doctor Fisher aso
obtained brief information about Mark’s psychiatric, socid and medica history from Mr

Trevor Burton during the admission interview.

The Tribund is dso satisfied Dr Fisher made no inquiry about Mark’s forensic history. Mr
Trevor Burton told the Tribuna

“There was no discussion [during the admission interview] about any
history of violence with Mark. To the best of [ his] knowledge Mark had
been diverted only once, in relation to theft ... none of that was
discussed at the admission interview.” **

The Tribund was impressed by Mr Trevor Burton's honesty and his clear willingness to
ensure Dr Fisher obtained dl relevant information about Mark. The Tribund accepts Mr
Trevor Burton's recollection of events and believes Dr Fisher failed to make any inquiries

about Mark’s forengc history. This concluson is reinforced by the fact that there is no

139

Evidence of T Burton paragraph 53
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reference to forensic higtory in the admission note of 10 February. The nurse present at the
admission did not suggest Dr Fisher inquired into Mark’ sforengc history.

Both Dr Patton and Dr Fraser stressed the importance of obtaining information about a
patient’s forendgc history on admission.**® Information about a patient’s forensic history is

crucid to assessing ther leve of risk.

Phenomenology of Mentd State

202.

203.

204.

205.

Doctor Fisher thought that he had obtained “ a clear picture of [Mark Burton's|] mental
state” *** on admission. Doctor Fisher was concerned not to “ push or force” **2 Mark into

engaging, as he would have plenty of time to assess him during his admission.

Doctor Patton told the Tribuna that Dr Fisher recorded insufficient detail about
phenomenology on admisson. He believed a full mentd tate examination was essentid in
order to ascertain the acuity of the patient’sillness, the treatment that should be implemented
and to provide a base line against which to measure progress and changes. At the very least
there should have been inquiry about Mark’s delusiona thoughts.**

Doctor Fraser aso expressed concerns about Dr Fisher’s limited exploration of Mark’s

idess of reference and paranoia.**

The Tribund is in no doubt Dr Fisher failed to fully and properly examine Mark’s menta
date on admisson. Mentd state examinations are rudimentary. They are often undertaken
by psychiaric nurses and house surgeons. Doctor Fisher should have been able to
discharge this basic requirement. He did not do so adequately, and in accordance with the
standards expected of aMOSS practising in apsychiatric unit in New Zedand in 2001.

Alcohol and Drug History

M0 Transcript p.158 1.31-48, Evidence of A Fraser paragraphs 19-21
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206. Mr Trevor Burton told the Tribund Dr Fisher did not attempt to ascertain the extent of
Mark’'s acohol and drug use* Doctor Fisher did make some inquiries about Mark's

acohol and drug use. Hisadmisson note refersto:

“ Alcohol +
Cannabis++”

Doctor Fisher said that he gained the impresson Mark presented as “ an opportunistic

user of substances.” ¢

207. Aswith most aspects of the admission process there was an inadequate exploration of the
extent of Mark’s use of acohol and drugs in order to enable those caring for Mark to gain
an gppreciaion of the relaionship between his symptoms and use of substances. Doctor
Fisher should have explored and andysed in a meaningful way the quantity, frequency of

use, circumgtances of use and features of Mark’ s dependency (if any).

Precipitates for Admission

208. Doctor Fisher understood the precipitating event to be Mark’ s threats to his mother and his
barricading of himsdf in his bedroom. Although he gained little information about the events
precipitating admission Dr Fisher gppears to have gained the minima acceptable amount of
information that could be expected in the circumstances.

1% Evidence of T Burton paragraph 51
146 Evidence of P Fisher paragraph 22



74

Response to and Adverse Effects of Previous Treatment

2009.

Doctor Fisher did obtain information about Mark’s current and past medication regimens
prior to his ariving a Ward 12. However, there appears to have been insufficient
condderation given to exploring the effect of terminaing risperidone, the change to
olanzapine, compliance with the medication and the deterioration in Mark’s menta state
leading to his admisson. Doctor Fraser said he would have expected an attempt to have
been made on admission to explore the relaionship between Mark’s deteriorating menta
state and changes to his medication in January 2001.*

Risk Assessment

210.

211

212.

Doctor Fisher completed part of the Southland MHS risk dert form. He and nurse |
recorded on the risk aert sheet that Mark was category one, ie “no increased risk”. The
risk aert form requires an assessment to be made d the patient’s risk of harm to others,
suicide/salf harm, sexud risk and the risk of unauthorised departure. A full assessment of
risk aso addresses other domains of risk including non adherence to a treatment

programme, and the risk of substance abuse.*®

Like Dr Fraser, the Tribund is not overly concerned that Dr Fisher appears to have
completed only part of the risk dert sheet. The risk dert sheet, and assessment of risk
forms provide persons in Dr Fisher’s position with an easy to follow set of guiddines. If Dr
Fisher had incorporated in the patient’s notes the information which the forms attempted to
elicit then he could not have been criticised by the Tribund.

Of sgnificant concern is that Dr Fisher appears to have had a myopic view of assessng risk.

He told the Tribund that risk assessment related only to the patient’s level of risk while on
the Ward.**® Both Dr Patton and Dr Goodwin told the Tribuna that an adequate
assessment of risk should include an assessment of the patient’s risk to others who may or
may not bein the Ward. Doctor Peatton said:

147

Evidence of A Fraser paragraph 27

%8 Evidence of M Patton paragraph 43

149

Evidence of P Fisher paragraph 41
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214.

215.
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“ ... without knowing whether someone might have ideas of risk of
harm to themselves or other people, no proper decision could be made
about what level of observation should be provided to them while an
in-patient, or whether they should have leave from the Ward.” **°

Doctor Goodwin was aso concerned that:

“Dr Fisher appears to have focussed on Mr Burton's risk to
others in one environment only and not to have considered the wider
ramifications of risk to others associated with an unstable mental

state, alcohol and drug abuse, and Mr Burton’s enduring lack of
1 151

insight” .

Doctor Fisher told the Tribuna he had no formad training in undertaking risk assessments.
However, conducting a risk assessment is a fundamenta requirement for any doctor
working in a psychiaric unit. Doctor Fisher was familiar with the Minigry of Hedth's
guiddines on conducting assessments, and the Southland MHS s policy on risk assessment.
Furthermore he acknowledged in cross examination that he could undertake risk
assessments.'>

The Tribund believes any reasonable and competent MOSS working in a psychiatric unit in
New Zedand in 2001 should be able to undertake a full and comprehensve risk
assessment.  The risk assessment performed by Dr Fisher was inadequate in that it did not
properly and fully evauate Mark’s potentid risk to his mother and other members of his
family. Thiswasaggnificant deficiency.

Having identified the deficiencies in Dr Fisher’s admission assessment, the Tribund reiterates
that it accepts that Dr Fisher’s shortcomings on 10 February can be excused on the grounds
that it was an emergency weekend admisson. The shortcomings which have been referred
to by the Tribuna should have been remedied within afew days of Mark’s admisson. The
fact they were not does not enable the Tribuna to make adverse findings in relaion to
particular 1.1 of the charge which is confined solely to Dr Fisher’s conduct on 10 February
2001.

150
151
152
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Transcript p.306 1.25-28
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Particular 2.1 - Between 10 February and 21 March 2001 Dr Fisher failed to undertake

216.

217.

218.

2109.

and/or record athorough and systematic review of Mark’s mental state.

The Tribuna has dready recorded its finding that Dr Fisher failed to record a thorough and
systematic review of Mark’s menta state for the period he was an in-patient.

The Tribund is dso stisfied Dr Fisher faled to undertake a thorough and systemétic review
of Mark’s mental state between 10 February and 21 March 2001. Doctor Fisher’s failure
to perform this basic task was a significant breach of the standards reasonably expected of a
MOSS practising in a psychiatric unit in New Zedland in 2001. Furthermore, Dr Fisher's
falings in this regard judify a disciplinary finding againgt him in order to protect the public

and maintain professond standards.

The evidence which the Tribund has relied upon when reaching its concluson in relaion to
dlegation 2.1 of the charge can be succinctly stated.

Doctor Fisher maintained he undertook systematic reviews of Mark’s mentd state on many
occasions during the period Mark was a patient in Ward 12, but that he failed to record the
details of those reviews. Doctor Fisher told the Tribunal that his reviews of Mark occurred
through hisregular:

219.1 Contact with the patient;

219.2 Discussions with nuraing gaff;

219.3 Reference of Mark’ s case to weekly unit review meetings,
2194 Reference of Mark’s case to weekly clinical reviews, and

219.5 Discussons with Mr Trevor Burton.
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Doctor Fisher accepted that Mark’s “ psychotic process remained”*>® throughout the time he
was an in-patient. He aso believed that there was evidence of Mark improving through his

demeanour, generd interactions and behaviour in the ward setting.

220. The Tribund believes Dr Fisher conducted only cursory reviews of Mark’s menta dtate
while he was a patient in Ward 12. The Tribuna’ s reasons for reaching this conclusion are:

220.1 None of the six entries made by Dr Fisher during the time Mark was a patient
reflect evidence of ether a comprehensve assessment of the patient or an
gppropriate approach to trestment. There is nothing in the clinica notes to
suggest that an assessment of Mark’ s delusions was properly explored. Thereis
aso nothing to suggest that specific incidents (such as some acts of aggresson on

24 February and 12 March) were properly explored by Dr Fisher.

220.2 Doctor Fraser was clearly concerned about the inadequacy of Dr Fisher’s review
of Mark’s mental state during his period as an in-patient. Basing his opinion on
Dr Fisher's notes, Dr Fisher’s brief of evidence and Dr Fisher's responses to the
inquiry chaired by Dr Petton, Dr Fraser sad:

“Doctor Fisher failed to spend the amount of time at a
single interview that would have been necessary to
systematically re-evaluate Mark Burton’s thinking.” >

Doctor Fraser aso said he:

“...would have hoped that Dr Fisher would have paid
more attention than it seems he did to the reports and
the notes by nursing staff of ongoing psychotic
symptomentology.” *°

220.3 Doctor Patton’s evidence, based on his assessment of the medica notes and his
interview of Dr Fisher caused him to conclude Dr Fisher did not adequately
explore Mark’ s specific symptoms and/or dedl specificdly with identified positive

153 Evidence of P Fisher paragraph 59

5% Evidence of A Fraser paragraph 69
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symptoms. Doctor Petton opined that if Dr Fisher was not able to explore issues
about a patient’s mental state then he should have raised those concerns with a
consultant. More specificaly Dr Patton was concerned that Dr Fisher falled to
properly and actively explore incidents which should have aerted Dr Fisher to the
need to examine Mark’ s thought processes. Doctor Patton believed the incidents
relating to misuse of acohol, threstening behaviour, and the placing by Mark of a
cassette tape to his door handle were examples of incidents that should Fave
prompted further inquiry by Dr Fisher.

The Tribund isin no doubt Dr Fisher bdieved he was;

221.1 Not out of his depth and fully able to conduct a mentd state assessment of Mark;

and

221.2 Failed to appreciate the mentd state assessments he did conduct were inadequate.

Particular 2.2 — Between 10 February and 12 March Dr Fisher failed to undertake and/or

222.

223.

224.

record an adequate assessment of Mark Burton’s Risk.

It is not necessary to reterate the Tribund’s finding that Dr Fisher faled to adequately

record an assessment of Mark’ s risk while he was a patient.

Doctor Fisher did make entries on the risk aert sheet on 14 February. He again assessed
Mark’s risk as category one. Doctor Fisher undertook this exercise after he received Mr

Trevor Burton' s letter.*>®

Again Dr Fisher adopted an narrow and ingppropriately redtrictive
view of risk assessment. He believed that while Mark remained an in-patient he was not a
risk to his mother and family and therefore, these concerns were not relevant to risk

assessment.

The Tribund isin no doubt Dr Fisher falled in his duty to ascertain the extent and nature of
Mak's dedusons, and what these ddusons meant in terms of his ongoing level of
dangerousness. A MOSS practisng in a psychiatric unit in New Zedand in 2001 should

155 Evidence of A Fraser paragraph 106

1% Evidence of P Fisher paragraph 68
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reedily have identified and explored these matters as part of their obligation to undertake an
adequate assessment of the patient’s risk.  The Tribuna finds itsdf fully agresing with the
following observations of Dr Fraser when he sad:

“ Connected with the failure to ascertain the extent and nature of
Mark Burton’s continuing delusions, is the failure to adequately
assess what these delusions meant in terms of his ongoing level of
dangerousness. Dr Fisher knew that admission resulted from
threatening behaviour by Mark Burton towards his mother, and he
was made aware that the family believed these threats were the
result of his delusions. A reasonable standard of care for an in-
patient in these circumstances would be to regularly re-eval uate both
the delusions and his feeling towards his mother (in particular).
There is no indication in the notes made by Dr Fisher, nor in his
subsequent statement and responses, that he did that.

Dr Fisher reported in his statement (page 20) that on 20 March 2001
Mark Burton was still having delusional thinking, and “ his belief that
his brother and mother went into his bedroom while he was asleep was also
gtill present.” There is no indication in the medical record that any
member of the staff, including Dr Fisher, evaluated thisin respect of
the potential danger Mark Burton thereby posed to his mother and
siblings, either then or at any other time during the inpatient stay.

Other than repeating (on 14 February 2001) his initial evaluation of
risk as “ not increased” (apparently in response to the arrival on the
ward of Mr Trevor Burton's letter), Dr Fisher made no further
entries in the file with respect to evaluating whether or not he
believed that Mark Burton would act aggressively as a consequence
of his delusions. It is obvious that Dr Fisher did not expect the
dreadful events that followed discharge, and it is also true that nor
did anyone else. Nevertheless, Dr Fisher appears to have not
formally re-evaluated the level of dangerousness resulting from the
ongoing psychosis, which he also appears to have inadequately
assessed. Such continued formal assessment is standard practice,
especially when danger ousness has been the reason for admission.™’

225. Doctor Fisher’sfalure to undertake an adequate assessment of Mark’ srisk while hewas an
in-patient was a ggnificant error. Doctor Fisher’ s fallings in this regard judtify a disciplinary

finding in order to protect the public and maintain professona standards.

57 Evidence of A Fraser paragraph 71to 73
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Particular 2.3 — Between 10 February and 21 March 2001 Dr Fisher failed to follow up

226.

221.

228.

and/or review Mark Burton’s:

(@ Alcohal and drug assessment; and/or

(b) Needs assessment.

The Tribund has found in favour of Dr Fisher in rdation to both limbs of this particular
dlegation of the charge.

The Tribund has concluded Dr Fisher did not fal in his duty when he refrained from
“following up and/or reviewing” Mark’s dcohol and drug assessment. The Tribund has
reached this conclusion because it accepts Dr Fisher had sound grounds for believing there
were no residential and counsdling programmes available to Mark because he displayed no
willingness to desist from abusing acohol and drugs. In these circumstances Dr Fisher can

be forgiven for not following up and/or reviewing Mark’s alcohol and drug assessment.

The Tribund has concluded that whilst it was unfortunate no one gppears to have “followed
up’ the obtaining of a needs assessment report on Mark, Dr Fisher cannot be held
accountable for this shortcoming. The needs assessment was requested by nurse | on 12
February 2001. The needs assessment interview commenced on 8 March, but was never
completed. In the multi-disciplinary environment of Ward 12 it is reasonable to have
expected one of the nurang staff to have followed up the obtaining of the needs assessment
for Mark. Whilst Dr Fisher has to share some of the responsbility for thisomission, it is not
reasonable to hold him accountable in a disciplinary forum for the falure to follow up the
obtaining of aneeds assessment for Mark whilst he was an in-patient.

Particular 24 — Between 10 February and 21 March 2001 Dr Fisher failed to develop

229.

and/or review Mark Burton's:

(@ Medication regime; and/or

(b) Treatment and management plan.

The Tribuna has found both limbs of this particular alegation of the charge proven. Doctor
Fisher failed in his responsibilities to adequately develop and/or review Mark’s medication
regime. He aso failed to discharge his responsbilities to adequately develop and review

Mark’s treatment and management. These omissions were serious and judtify adisciplinary
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finding agang Dr Fisher for the purpose of protecting the public and maintaining

professona standards.

Medication

230. Doctor Fisher increased the dose of olanzapine administered to Mark from 10 to 15mgs on
admission. He said Mark “ appeared to settle well on this dose.” **®* Doctor Fisher said
consderation was given to increasing the dose of olanzapine further but that course of action
was not pursued because of Mark’s concerns about the sde effects of olanzapine namdly,
weight gain. ™

231. All of the experts that gave evidence thought there had not been adequate assessment of
how wel Mak responded to olanzepine, particularly in light of his ongoing delusions.
Doctor Goodwin told the Tribuna that before discharging a patient diagnosed with
schizophrenia who was ill suffering from delusions a dinician should maximise medication

160

to try and control the delusions.™ Doctor Fraser was concerned that:

“Because of the absence of appropriate assessments during the
admission of Mark Burton’s mental state, and the recording of his
state in terms such as ‘settled’, ‘appropriate’ or ‘pleasant’ the team
missed the fact that his illness was showing no response of any
significance to the olanzapine.” *

There is no record in Mark’s medical notes or in the weekly review notes to suggest an
gppropriate review was taken of Mark’s medication regime.  This should have been
done. Asthe doctor primarily responsible for Mark’s care whilst he wasin Ward 12 Dr
Fisher should have initiated and undertaken a review of Mark’s medication regime. It is
reasonable to expect a MOSS practising in a psychiatric unit in New Zealand in 2001 to
have undertaken a proper review of Mark’s medication regime. Dr Fisher’sfalure to do

this was a serious breach of his professona respongbilities.

158 Evidence of P Fisher paragraph 90

Evidence of P Fisher paragraph 90
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Treatment and Management Plan

232.

233.

234.

235.

236.

Doctor Fisher told the Tribund that he and other team members met on a daily basis and

were congtantly in discussion about Mark’s trestment and management.*®?

Doctor Fisher’s meetings and discussions with other members of the Ward did not condtitute

an adequate development and review of Mark’ s treetment and management plan.

The Tribuna was concerned Dr Fisher resolved that Mark should leave Ward 12 for a

week’ strid leave in the following circumstances.

234.1 Mark's delusons remained unexplored and had never been properly examined
whilst hewasin Ward 12,

234.2 Mark had apoor flatting history;
234.3 Mak wasto go into aflat by himsdf;
234.4 Mak had no family or friendsin Invercargill; and

2345 Thefla that Mark was going to had no telephone (there was a public phone
nearby).

The decison to “treat and manage’ Mark by alowing him to go flatting was poorly thought
through by Dr Fisher. Leave arrangements should have been planned on a graduated basis
and in circumgtances where Mark’ s ability to care for himsdf had been properly evauated.
Doctor Fraser thought that Dr Fisher's management plan was “reatively smple’ and “not
inappropriate’®® but Dr Fraser o told the Tribunal that leave should have been managed
on agraduated basis, arting with short periods of leave and building up to aweek.

The Tribund believes Dr Fisher faled to comprehensvely develop and implement a
management plan for Mark. The “treatment” plan was cursory and inappropriatein Mark’s

crcumstances. Doctor Fisher's fallure to discharge his professond responghilities in this
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regard were serious and judify a disciplinary finding againg him for the purposes of
protecting the public and maintaining professona standards.

Particular 3.1- On or about 22 March 2001 Dr Fisher failed to undertake and/or record a

237.

238.

thorough and systematic review of Mark Burton’s mental state prior to
the commencement of histrial leave on 22 March 2001.

Doctor Fisher told the Tribund that “ although not adequately recorded a thorough and
systematic review of Mark Burton's mental state prior to his trial leave on 22 March
did occur” .*** Doctor Fisher believes Mark’s mental state was the subject of ongoing
review by him in conjunction with the nurses and other staff in Ward 12. Doctor Fisher also
sad a gecific review of Mark’s menta state was considered in anticipation of histrid leave
because when he was on leave Mark would not be under direct nursng and medica
supervison. Doctor Fisher saw Mark on 20 March specificdly to discuss his trid leave.
He told the Tribund that he:

“..reviewed the presence or otherwise of his persisting psychotic
features or other evidence of hisillness.” **

Doctor Fisher thought that Mark displayed sgnificant improvement from his admisson;
athough he continued to remain guarded when questioned about his thoughts towards his
family and the events which precipitated his admisson. On 21 March the weekly review
team was told that Mark did not want his parents to know where he was going to be living
and that he wanted nothing further to do with hisfamily.

The Tribuna isin no doubt Dr Fisher falled to undertake an adequate, et alone a thorough
and sysematic review of Mark's mentd state prior to his going on trid leave. Doctor
Fisher's atempts to assess Mark’s mentd state at any time between 10 February and 30
March 2001 were only cursory and failed to properly evauate and explore Mark's
psychosis. Doctor Fisher’s failure to properly evauate Mark’s mentd state before going on
trid leave was a serious shortcoming and judtifies a disciplinary finding againgt Dr Fisher for
the purpose of protecting the public and maintaining professond standards.

184 Evidence of P Fisher paragraph 94
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239. It is not necessary to reiterate the reasons why the Tribuna believes Dr Fisher never
conducted a proper mental assessment of Mark when he was caring for Mark.  Suffice to
say for present purposes the Tribund adopts the following passage in the evidence
presented by Dr Fraser:

“Doctor Fisher did not undertake a comprehensive re-evaluation of
Mark Burton’s mental state at any time after the admission
interview. The longest assessment he conducted was apparently 15
minutes, and it is acknowledged that Mark Burton was guarded in
what he would talk about. A reasonable expectation would be that
he would have been re-assessed shortly before going on trial leave,
and the results of the assessment clearly recorded, so as to form a
‘baselineg’ against which his state during the trial leave could be
measured.  This did not happen and indicates a failure of

practice” .2

Particular 3.2- On or about 22 March 2001 Dr Fisher failed to undertake and/or record a
comprehensive risk assessment for Mark Burton prior to the
commencement of histrial leave on 22 March 2001.

240. Doctor Fisher said he:

“...accept[ed]” that a comprehensive risk assessment is not
recorded but a risk assessment for Mark going on trial leave was
comprehensively assessed by [him] in conjunction with all
members of the team.” *’

Doctor Fisher said he was acutely aware of the increased risks associated with Mark going
flatting and that it was thought the most effective way to manage these risks was to have a
socia worker vigt Mark on adally basis. Doctor Fisher was influenced in his management
of Mark’s trid leave by Mark having said he did not intend returning to Queenstown.

Doctor Fisher thought this indicated there was no seriousincrease inrisk to Mark’ s family by
his having access to his car whilst he was on trid leave. Taking al matters into account Dr

Fisher said that the risks associated with Mark’ s trial leave were acceptable.

188 Evidence of A Fraser paragraph 110

187 Evidence of P Fisher paragraph 102
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The Tribuna is very satisfied that Dr Fisher falled to undertake a comprehensve risk
assessment for Mark prior to the commencement of his trid leave. The Tribund isin no
doubt Dr Fisher’'s failure to undertake a proper risk assessment at this time was serious and
judtifies a disciplinary finding againgt Dr Fisher for the purpose of protecting the public and

maintaining professona sandards.

The risk assessment which Dr Fisher did perform was cursory and inadequate. Doctor
Patton told the Tribund:

“ Assessment of mental state prior to leave at that time ought to
have explored the presence or otherwise of persisting psychotic
symptoms or other evidence of illness. Mr Burton's intentions
regarding how he would spend his time during the period of leave,
and discussion of what to do with medication. There should have
been discussion, given prior concerns regarding alcohol use and
other drug use, about any further use.

There is no evidence of a risk assessment prior to leave (in terms
previously described). Thisisa significant failing.” **®

Doctor Fraser aso expressed concern that Dr Fisher faled to properly evauate Mark’s
dangerousness before going on trial leave. He reminded the Tribund that Dr Fisher should
have had regard to Mark’s ongoing delusions and his apparent hodtility towards his family.
If Dr Fisher could not explore those issues satisfactorily then he should have sought
assstance from a supervising consultant psychiatrist.® Doctor Fisher failed to perform the

basi ¢ requirements of arisk assessment before permitting Mark to commencetrid leave.

Particular 3.3- On or before 22 March 2001 Dr Fisher failed to make adequate

244,

arrangements for a review of Mark Burton's mental state during the
week of trial leave.

The Tribund has determined Dr Fisher did make adequate arrangements to review Mark’s
menta state during the week of trid leave. The arrangements put in place were:

168
169

Evidence of M Patton paragraphs 108 and 109
Evidence of A Fraser paragraph 113



245.

86

244.1 Mark was to be visited each working day by a socid worker. Although the
socid worker lacked the skills to assess Mark’s mental state, it was reasonable
to expect the socid worker to note and report any sgnificant change in Mark’s
demeanour, presentation and generd wel being.  Thisin turn should have been
aufficient to dert Dr Fisher to fully review Mark’s mentd date.

244.2 By prior arrangement Mark was seen by Dr Fisher on 27 March. This afforded
Dr Fisher with an opportunity to re-evaluate Mark’s mentd dtate. In addition,
Mark vigted the Ward's workshop during the week of his trid leave. This
provided a further opportunity for others to observe Mark and report if there

were any notable changesin his presentation.

Although these arrangements were not ided they do nevertheless indicate thought was given
to trying to monitor Mark while he was on trid leave. For this reason the Tribuna believes it
would not be appropriate to make a finding against Dr Fisher in relation to particular 3.3 of

the charge.

Particular 3.4- On or before 22 March 2001 Dr Fisher failed to ensure a crisis plan was

246.

247.

developed in partner ship with Mark Burton and/or recor ded.

Doctor Fisher said that an “informal crisis plan” was developed by Mark’s socia worker,
Mr Trevor Burton and himsdf.™ The Tribund understands this “ informal crisisplan” to
have been dependant on the socid worker relaying any concerns about Mark to Dr Fisher.
Doctor Fisher dso sad that a formal criss plan was not developed because a risk
assessment had not been undertaken by the Community Mental Hedlth Team.*™

Doctor Fisher’'s reference to an “informal crisis plan” illustrates that afull and proper crisis
plan was not developed a the time of Mark’s trid leave. Doctor Patton informed the
Tribund that:

“ A plan of action in case signs of relapse emerged should have been
developed prior to leave. Thiswould commonly be known as a crisis
plan, or relapse presentation plan. A crisis plan is a combination of
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early warning signs (of deteriorating mental health) and what to do
about them. The development of such a plan should avert the crisis,
that is, draw attention to early signs of relapse and identify what to
do to ensure further deterioration does not occur. It is important
that such [a] plan be developed and documented prior to a patient
being given leave or discharged from the in-patient Unit.” "

The Tribuna agrees with Dr Patton’s opinion in relaion to this aspect of the case. The
Tribuna believes it reasonable and sound practice for a MOSS practisng in a psychiatric
unit in New Zedand in 2001 to have prepared a proper crigs plan before his patient left the
ward on aweek'strid leave. Doctor Fisher failed to do this. His omission was serious and
judtifies a disciplinary finding for the purpose of protecting the public and maintaining

professona standards.

Particular 4.1- On or about 30 March 2001 Dr Fisher failed to undertake and/or record a

249.

250.

251.

thorough and systematic review of Mark Burton’s mental state.

Doctor Fisher told the Tribund that athough there is no record, a comprehensive review of
Mark’s mentd state was undertaken by al who had attended the discharge meeting held on
30 March 2001. Doctor Fisher noted that those who attended the discharge meeting
included Mark’s socia worker and nurse | who had a good rapport with Mark.*”

The Tribund isin no doubt Dr Fisher faled to undertake a proper review of Mark’s menta
date before his discharge. A thorough and systematic review of Mark’s mental state should
have been carried out on or before 30 March 2001.

The Tribuna finds itself agresing with Dr Fraser’s observetions that Dr Fisher's assessment
of Mark’s mentd date a the time of discharge:

“...remained as superficial asit had been throughout the in-patient
period.”

and that:
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“the standard of assessment before discharge was inadequate
n 175

Doctor Fraser attributed part of the blame for the inadequate review of Mark’s menta state
at discharge on the lack of involvement of a specidist psychiatris.

Doctor Fraser and Dr Peatton were concerned that at discharge there was no proper

evaduation of Mark’s ongoing psychosis. This should have occurred. If Dr Fisher felt unable
to properly explore Mark’ s delusions and the risks these posed for his family, then he should
have enlisted the assstance of a specidid. It was a serious breach of professond
respongbilities for Dr Fisher to agree to Mark being discharged when his ddusions had not
been properly assessed and evaluated. These omissions meant Dr Fisher’s stlandard of care
fel well below what could reasonably be expected of a MOSS practisng in a psychiatric
unit in New Zedand in 2001. These omissons aso judify a disciplinary finding for the
purpose of protecting the public and maintaining professond standards.

Particular 4.2- On or about 30 March 2001 Dr Fisher failed to undertake and/or record a

254.

255.

comprehensive risk assessment for Mark Burton.
Doctor Fisher acknowledged that the records of the risk assessment were inadequate.*
He believes however that a comprehensive evauation of Mark’s risk was undertaken prior
to Mark’s discharge. At the time of Mark’s discharge Dr Fisher thought his delusions were
suppressed but he acknowledged they were not resolved. Nevertheless Dr Fisher thought

Mark’s mental state hed materialy improved over the 7 weeks he had been an in-patient.*”
Doctor Patton reminded the Tribund that a comprehensive risk assessment should have:

255.1 Recognised and evaduated Mark’ s psychotic symptoms,
255.2 Therisk Mark posed to his mother and family;

255.3  Theimportance of acohaol abusein evauating risk;
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255.4  Thelikdihood of non compliance with trestment;
2555  Theimportance of Mark’s poor engagement with the trestment team; and
255.6  Recognised no needs assessment had been completed.*™®
Doctor Petton said thet:

“..failure to undertake an assessment of risk in the foregoing
terms was a breach of accepted standards of care. A risk
assessment is really only complete when it leads to devel opment
and implementation of a treatment plan that addresses the clinical
problems of risks associated with them. Failure to address risk as
part of an overall treatment plan increases the possibility of
adver se events occurring that are associated with illness.” "

The Tribund agrees entirdy with Dr Patton's observations which were substantidly
supported by Dr Fraser. Doctor Fisher failed to place due weight on the fact that his patient
was gill psychaotic a the time of discharge. He had consumed sgnificant quantities of
adcohol while on trid leave. Mak had a history of decompensation associated with
subgtance abuse. He was in afla by himsdf without socid or family support. He by now
had his car which offered him the opportunity to quickly return to Queenstown. These
factors could not be outweighed by Mark’s improved sociability. Doctor Fisher’s failure to
undertake a comprehensive risk assessment of Mark prior to his discharge condtituted a
serious breach of the standards expected of a MOSS practising in a psychiatric unit in New
Zedand in 2001. Doctor Fisher's omissons in this regard were serious and judify a
disciplinary finding for the purposes of protecting the public and maintaining professona

standards.

Particular 4.5- On or about 30 March 2001 Dr Fisher failed to adequately review Mark

257.

Burton’s management and/or treatment plan.

Doctor Fisher acknowledged that the Community Mentd Hedth Team had not become
adequatdly involved with Mark’s management at the time of his discharge. Doctor Fisher

took comfort from the fact that Mark’s socia worker would continue to vist Mark until the
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Evidence of M Patton paragraph 124
Evidence of M Patton paragraph 125
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Community Mental Health Team’s key worker assigned to Mark could commence visiting

him.

Doctor Fisher dso believed that his telephone cdl to Mr Trevor Burton on 29 March 2001
“to touch base” ** should be considered as part of the development of Mark’s discharge
management plan.

Doctor Peatton identified a number of deficienciesin the discharge trestment and management
plan for Mark. Those deficiencies included:

259.1 A fallure to review the treetment and management plan in light of the evidence of
Mark’s consumption of sgnificant quantities of alcohol while on trid leave;

259.2 Doctor Fisher agreeing to prescribe olanzapine for three months to meet Mark’s
convenience. Doctor Patton was concerned that this amount of medication was
prescribed to a patient who had previoudy had difficulty in adhering to his
medication regimen.  Three months supply of olanzapine dso sgndled that Dr
Fisher was not likdly to review the medication treatment for Mark during the
ensuing three months.  This was a matter of concern.  Further, Dr Patton was
worried about the absence of monitoring Mark’s compliance with his medication
for the period subsequent to his discharge.

259.3 |nadequate assessment of Mark’s ability to drive.

259.4 | nadequate evauation or follow up and monitoring of Mark in the community.

The Tribund agrees with Dr Patton’s assessment of the deficiencies in Dr Fisher’s discharge
treestment and management plan. These deficiencies were serious and condtituted a failure
by Dr Fisher to adhere to the standards expected of a MOSS practising in a psychiatric unit
in New Zedand in 2001. Doctor Fisher’s falings in this regard judtify a disciplinary finding
againg him for the purpose of protecting the public and maintaining professond standards.
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Evidence of P Fisher paragraph 120
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Particular 44- On or before 30 March 2001 Dr Fisher failed to make adequate

261.

262.

arrangementsfor Mark Burton’s post discharge care by:

(@ ensuring the adequate involvement of Mark Burton’'s key worker
(Community Mental Health Team) in discharge planning; and/or

(b) ensuring the adequate and timely monitoring of Mark Burton’s
mental status and/or risk once he was discharged; and/or

(o) ensuring the adequate involvement of Mark Burton’s family in
dischar ge planning.

The Tribuna has determined no disciplinary sanction is warranted in relation to Dr Fisher’'s
role in not ensuring Mark’s key worker from the Community Mentd Hedth Team was
present at the discharge planning meeting.  The Tribunal shares Dr Fraser’ s concern that the
discharge planning meeting was brought forward by 90 minutes primarily to suit Mark’s
convenience and as a consequence the Community Mental Health Team key worker missed
the meeting. Other members of the team have to share responghility for not ensuring the
key worker from the Community Menta Health Team was contacted directly and told of the
change in the time of the discharge planning meeting. Dr Fisher is patidly a fault over the
unfortunate failure to ensure the key worker from the Community Mental Health Team was
present at the meeting. However, it would, in the Tribunal’ s assessment, be unreasonable to
hold Dr Fisher lidble in a disciplinary forum for communication errors which occurred on the

morning of 30 March.

The Tribund is satisfied Dr Fisher did not put in place appropriate arrangements to ensure
that Mark's mental dtate and/or risk were monitored in a timely fashion once he was
discharged. The Tribuna was concerned that Mark was discharged without the key worker
from the Community Menta Hedth Team being involved in his discharge planning. The key
community worker needed to be actively and fully involved in planning Mark’s discharge.
Doctor Fisher envisaged that the Community Menta Health Team would become involved
in planning Mark’s discharge at a further discharge meeting which he scheduled for 6 April
2001. Inthe Tribund’s view it was not gppropriate for the Community Menta Health Team
to become involved in planning Mark’s discharge a week after he had in fact been
discharged. As a consequence, the arrangements put in place to monitor Mark’s menta

status and risk once he was discharged were unsatisfactory. They were in essence the same
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as for the period of Mark’stria leave. However, the key difference between the trid leave
period and the discharge period is hat Mark was meant to be under the care of the
Community Mentd Hedth Team from 30 March onwards. The lack of formd involvement
of the key worker from the Community Menta Hedth Team meant that attempts to monitor
the menta status and/or risk of Mark were unsatisfactory and clearly faled to comply with
the protocols for discharge issued by the Southland MHS.

Doctor Fisher’'s fallure to ensure adegquate arrangements were in place to monitor Mark’s
mentd state and/or risk once he was discharged congtituted a breach of the standards of
care expected of aMOSS practisng in a psychiatric unit in New Zedland in 2001. Doctor
Fisher was aware of the Southland MHS discharge policy. He should have adhered to the
clear requirements of the policy. His falure to do s0 judtifies a disciplinary finding againgt
him for the purpose of protecting the public and maintaining professond standards.

Doctor Fisher did not adequately involve Mr Trevor Burton in planning Mark’s discharge.
The Southland MHS policy clearly requires “ consultation and involvement of [the]

» 181

patient’s family... when planning a patient’ s discharge.

Doctor Fisher said he telephoned Mr Trevor Burton on 29 March to “ touch base” and
during that telephone cal he advised Mr Burton that:

“ ...If the discharge meeting on 30 March was successful, we planned
to discharge Mark the following day.” ¥

It is clear to the Tribunal that Mr Trevor Burton was not invited to attend the discharge
planning medting.**  He would in any event have required more than a day’s notice to
travel to Invercargill. Of even greater concern to the Tribund is that Dr Fisher did not tell
Mr Trevor Burton about key incidents that had occurred while Mark was in Ward 12 and
on trid leave. Mr Trevor Burton did not learn until many months after his son’s discharge
that Mark had abused acohol and continued to be psychotic. Mr Trevor Burton told the
Tribund:

181

Southern MHS discharge policy, p.2 para 2
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“ 1t was only some months later, after Paddy’ s death, that | learned
about Mark’ s alcohol consumption, his wish to have drugs, his anti
feelings towards his family (including his sister Jodie which had
never been raised by Mark before), that he had placed a cassette
tape on his door as a warning device, that he continued to show

paranoia, that he had drug utensils in his room, that he vomited

following the consumption of alcohol” .#*

The Tribund accepts that if Mr Trevor Burton had known about these matters he would
have opposed Mark’ s discharge.  Mr Trevor Burton is an intelligent and informed parent.
He was very willing to ensure his son received appropriate medical care. It was essentia
that he be involved in planning Mark’s discharge. Doctor Fisher's fallure to ensure this
happened congtituted a breach of the standards expected of a MOSS practisng in a
psychiatric unit in New Zedland in 2001. This breach of standards by Dr Fisher dso
warrants a disciplinary finding againg him for the purpose of protecting the public and
maintaining professona standards.

Particular 45- Between 22 March 2001 and 30 March 2001 Dr Fisher failed to ensurea

267.

crisgs plan was developed in participation with Mark Burton and/or
recorded.

The Southland MHS discharge policy required a crisis plan be developed in consultation
with Mark and his family and documented on the discharge plan.'® Doctor Fisher's
“informal crisis plan” did not meet the minimum requirements expected of a discharge
crigsplan. Doctor Fisher’s suggestion that aforma crisis plan would be developed with the
key worker from the Community Menta Hedth Team once she became available after
Mark’s discharge™® illustrates Dr Fisher did not develop and record a proper discharge
criss plan prior to Mark being discharged. Doctor Fisher’s shortcomings in this regard
congtituted a failure to adhere to the standards reasonably expected of a MOSS practising
in apsychiatric unit in New Zedand in 2001 and judtifies adisciplinary finding againg himin

order to protect the public and maintain professona standards.

1

@

2
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Evidence of P Fisher paragraph 120
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Evidence of P Fisher paragraph 155



94

Cumulative Charge

268.

2609.

270.

As indicated earlier in this decison the Tribund gave very careful consderation to finding
that the cumulative effects of Dr Fisher’s errors and omissons condtituted disgraceful
conduct. The Tribuna has weighed Dr Fisher's conduct againg that of the very smal
number of doctors who have been found guilty of disgraceful conduct because of their fallure
to discharge their clinica responghilities. Although the Tribuna believes Dr Fisher’'s errors
and omissions were serious it has decided that the cumulative effect of his conduct falls short
of disgraceful conduct in a professond respect. Accordingly the “maximum finding” against
Dr Fisher isthat heisguilty of professiond misconduct.

Part VIII - Summary of Findings

The Tribund is satisfied that Dr Fisher's clinical records of his assessments, treatment and

plansfor Mark were grossy inadequate and condtitute professona misconduct.

The Tribund isaso satisfied Dr Fisher faled a any time to:

270.1 Undertake an adequate (let done thorough and systematic) review of Mark’'s
menta datus;

270.2 Undertake an adequate assessment of Mark’srisk;

270.3 Develop and/or review Mark’s medication and/or trestment and/or management

plans, and

2704 Ensure acrisis plan for Mark was devel oped.

Doctor Fisher dso faled to ensure adequate monitoring of Mark’s menta status once he

was discharged and that Mark’ s family wasinvolved in planning his discharge.
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Doctor Fishe’'s acts and omissons condituted a falure to adhere to the standards
reasonably expected of a MOSS practisng in a psychiatric unit in New Zealand in 2001.
His shortcomings were serious and judtify disciplinary findings againg him for the purposes
of protecting the public and maintaining professond standards.

Part IX - Penalty

In determining the pendty which must be imposed the Tribuna has paid specid regard to its:

2721 Need to ensure (as best it can) the safety of the public is protected;

272.2 Obligations to maintain professona standards;

272.3 Dedreto asss in “rehabilitation” of Dr Fisher; and

272.4 Duty to impose an gppropriate punishment having regard to Dr Fisher's

circumstances.

Public Protection and “ Rehabilitation”

273.

274.

275.

Section 3(1) Medica Practitioners Act 1995 emphasises that a primary purpose of the
datute which creates and regulates the Tribund is “to protect the hedth and safety of
members of the public’. The Tribuna proceeds on the basis that this is the primary
principle it must follow when determining the gppropriate punishment for Dr Fisher.

The Tribund’s duty to protect the hedth and safety of the public is best achieved by
imposing grict conditions upon Dr Fisher’'s ability to practise psychiatric medicine in New
Zedand.

The Tribuna is aware that in 2001 Dr Fisher voluntarily undertook a competence review.
As a consequence of that review the Medicad Council of New Zealand determined under
s.61(3)(b) of the Medical Practitioners Act 1995 that:
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“ Dr Fisher may practise only under strict and intense supervision by a
vocationally registered medical practitioner working in the same
branch as him.”

The Tribund proposes to place conditions on Dr Fisher’ s aility to practise medicine which
compliment the Medica Council’s decison. The Tribund’s order however will be confined
to placing regrictions on Dr Fisher's ability to practise in the areas of psychiary and
psychological medicine. The Tribund has not had an opportunity to assess Dr Fisher's
abilities to practise in other branches of medicine and it would therefore not be appropriate
to place regtrictions on him, by way of pendty that extend beyond his ability to practise in
the fidlds of psychiatry and psychologica medicine.

The maximum period conditions can be imposed under s110(1)(c) of the Medicd
Practitioners Act 1995 is three years. The Tribund beieves it gppropriate to impose
regtrictions on Dr Fisher's ability to pactise for the maximum term prescribed by the
legidation. Itsreasonsfor reaching this conclusion are:

277.1  Although the Tribund’s findings relae to Dr Fisher's management of one patient,
the period covered by the charge was sgnificant and reated to many aspects of
psychiatric care. It will be gpparent from this decison the Tribuna could find few
redeeming features in Dr Fisher’s care and management of Mark. Doctor Fisher
has had 17 separate findings of professona misconduct established againgt him.
Doctor Fisher's shortcomings were serious and must be reflected in the period
restrictions are imposed on his ability to practise psychiatry and psychologica
medicine.

277.2  The Tribund was very concerned Dr Fisher faled to appreciate his own short
comings and inadequacies in this case. Despite the overwhelming evidence of
three psychiatrists Dr Fisher continued to labour under the impression that his
performance was satisfactory (other than in relation to record keeping). Thislack
of ingght by Dr Fisher was at times distressing to observe.

The Tribund has given congderable thought to the appropriate conditions that should be
imposed upon Dr Fisher. The Tribund believes that Dr Fisher requires consderable
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retraining before he practices without restriction in the area of psychiatry and psychologica

medicine. The Tribuna believes that Dr Fisher requires more than supervison. Hein fact
requires supervision coupled with re-training. The Tribund believes that public sefety, and
its desire to assist Dr Fisher's “rehabilitation” is achieved if he is required to be accepted
and participate satisfactorily in avocationd training programme in psychiatry for three years
as a condition to him practisng psychiatry and psychologicd medicine.  The Tribund
believes tha the vocationd training programme in psychiatry isthe only programme that can
provide Dr Fisher with the level of training and supervison he requires. The vocationd

training programme takes longer than three years to complete. The Tribuna’ s order cannot
extend beyond three years. The Tribuna hopes however that Dr Fisher will complete the

training programme.

Professona Standards

279.

The Tribuna need not reiterate that over the seven week period covered by the charge Dr
Fisher habitudly failed to adhere to the standards reasonably expected of a MOSS
practisng in a psychiatric unit in New Zedand. His falure to adhere to gppropriate
professond standardsis a factor that has weighed heavily upon the Tribund in assessng the
appropriate pendty it should impose. In part, the Tribuna’s need to uphold professond
dandards is achieved by the impostion of conditions on Dr Fisher's ability to practise
medicine. However, Dr Fisher's errors and omissons are so sgnificant that professond
standards must dso be enforced by the imposition of an additional pendty on Dr Fisher.
That additiond pendty is explained in the following paragraphs.

Pendty and Dr Fisher's persond circumstances

280.

Regrettably, there must be a punitive dement to the pendty the Tribund imposes. The
reason for this relates to the seriousness and magnitude of Dr Fisher’s errors and omissions.
Furthermore, if the Tribund were not to impose a pendty over and above imposing
conditions on Dr Fsher's ahility to practise psychiary and psychological medicine, Dr
Fisher would effectively emerge from the disciplinary process unpunished. The reason for
thisisto some extent acknowledged in Mr Hodson' s submissions on pendty when he says.
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281.3
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“There isin reality no sanction by way of conditions that the Tribunal
can impose that the Medical Council has not already imposed.” **’

In ng the gppropriate penaty the Tribund is very aware of the following facts:

October 2002 because of consequences which flowed from his care and

management of Mark in February/March 2001.

Invercargill Coroner and the Commissioner.

has received consderable adverse publicity. The nature of the negative publicity
Dr Fisher has received is such tha he may not gain employment as a medica

practitioner in New Zedand in the immediate future.

financid difficulties. He now has only meagre savings and a mortgaged property

in the United Kingdom.

The Tribunad consdered imposng a subgtantial fine in addition to the conditions thet it
imposed on Dr Fisher’'s ability to practise medicine. However the gravity and seriousness
of Dr Fisher’s shortcomingsin this case weighs againgt the appropriateness of afine by way
of punishment in addition to the imposition of conditions on his ability to practise psychiatry

and psychologica medicine.

The Tribund believes there is no option other than to suspend Dr Fisher. The period of
sugpension can be less than the maximum because of the conditions the Tribund has
imposed on Dr Fisher's ability to practise medicing, and the mitigating circumstances

identified in this decison.
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Submissions on penalty C Hodson QC paragraph 3.5

Doctor Fisher has not been in paid employment as a medical practitioner since

Doctor Fisher has been through two intensve inquiries conducted by the

Doctor Fisher has never sought suppression of his name and as a consequence he

As a consequence of being unemployed Dr Fisher has incurred consderable
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The Tribunal orders that Dr Fisher’s regidtration as a medica practitioner be suspended for
aperiod of 9x months from the date of this decision.

Section 110(1)(f) of the Act confers on the Tribunal jurisdiction to order a medica
practitioner to pay part or dl of the costs and expenses of and incidentd to:

285.1  Theinvedtigaion made by the Hedth and Dissbility Commissoner in relation to
the subject matter of the charge;

285.2  The prosecution of the charge by the Director of Proceedings; and

2853  The hearing by the Tribund.

Inthiscase

286.1 The Director of Proceedings has sought costs

pursuant to s110(1)(f)(i) and (iii).
The costs sought by the Director of Proceedings are: $99,881.79

286.2  Thecodtsof the hearing by the Tribund are: $92,917.49

Professond disciplinary hearings are notorioudy expendve. For example, in Vasan v
Medical Council of New Zealand™®® the costs awarded against the practitioner were
$210,000 (inclusive of GST).

The Tribund believes a distinction can be drawn when assessing the costs Dr Fisher should
pay in relation to the costs incurred by the Hedlth and Disability Commissioner/Director of
Proceedings and the cogts incurred by the Tribunal.

In Vasan the High Court said in relaion to the costs incurred by the Tribuna “... the

choice is between the [doctor] who was ...found guilty ... and the medical profession

188

Vasan v The Medical Council of New Zealand, unreported, High Court Wellington, AP No. 43/91, 18 December 1991.
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asawhole’”. These observations aise from the fact that the costs of running the Tribund
are met in the first ingtance by the entire medical profession.

In baancing the circumstances of a doctor found guilty of a disciplinary offence againgt the
interests of the “medica professon as a whole’ the High Court has said that it is not
unreasonable to require a professona person to pay 50% of the cods incurred by the

189

professond disciplinary body. Of course, before making any award of costs the
Tribund must take account of the tota amounts involved and the doctor’s ability to pay

costs.

The Tribuna is aware Dr Fisher is in a very week financid podtion and that he may
persondly struggle to pay any award of cods. Nevertheless, the Tribuna believes it
important to make a determination asto what costs Dr Fisher should be required to pay on

afair and reasoned basis.

Doctor Fisher has not questioned the Tribund’s cogs. The Tribund has weighed dl
relevant factors in determining Dr Fisher should pay 50% of the costs of the Tribund in this
case, namely, $46,458.74

The offices of the Hedth and Disability Commissoner and Director of Proceedings are
funded by the State. In assessing the costs incurred by these offices it is not necessary to
take account of the interests of “the medica professon as awhole’. When assessing the
amount of cogs Dr Fisher should pay the Hedth and Disability Commissoner and the
Director of Proceedings in relation to the subject matter of the charge, the Tribuna derives
some guidance from the key principles which goply to awards in High Court civil
proceedings, namely:

203.1 A doctor found guilty of a disciplinary hearing should expect to pay cods to the
Hedth and Disability Commissioner and Director of Proceedings. The extent to
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See for example Neuberger v Veterinary Surgeons Board, unreported, High Court Wellington, AP No. 103/94, 7 April

1995, Doogue J. and Cooray v Preliminary Proceedings Committee unreported, High Court Wellington, AP23/94,
Doogue J.
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which a prosecution succeeds is arelevant factor for the Tribuna to take account

under this heading.

Costs awards should reflect the complexity and significance of the proceeding.

Costs should reflect a fair and reasonable rate being applied to the time taken to
investigate the complaint as well as preparing for and conducting the prosecution.
The emphasisis on reasonable as opposed to actud costs.

In this case Dr Fisher has not been found guilty of the maximum charge brought
againg him by the Director of Proceedings. Furthermore, ten particulars have
not been established.

The Tribund has carefully assessed:

294.1

294.2

294.3

The reasonableness of the costs incurred by the Director of Proceedings,

Doctor Fisher’ sfinancia circumstances;

The fact Dr Fisher has been found guilty of professona misconduct in relation to

seventeen particulars of the charge,

and the other matters urged upon the Tribund by counsd in ther full and thorough
submissons. The Tribund has determined the Director of Proceedings is entitled to
$39,952.72 being 40 % of the amount claimed.

Part X - Conclusons

Dr Fisher has been found guilty of professona misconduct in relaion to seventeen

particulars of the charge brought againgt him by the Director of Proceedings.

Doctor Fisher's registration as a medica practitioner in New Zedand is suspended for a

period of sx months from the date of this decison.
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297.  Conditions are imposed upon Dr Fisher’s ability to practise psychiatry and psychologica
medicine in New Zedand. Dr Fisher is required to be accepted and participate
satisfactorily in avocationd training programme in psychiatry for three years.

298. Doctor Fisher is ordered to pay $86,411.46 codts to the Tribuna and Director of
Proceedings.

DATED at Wdlingtonthis 22™ day of December 2003

D B CdlinsQC
Chair
Medicd Practitioners Disciplinary Tribund



